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PREFACE. 


In this fourth edition of '‘The Modern Corporation” 
the author has made the various changes necessary to 
bring the volume up-to-date, has made such minor 
emendations in the text as seemed desirable, and has 
added to the number of its forms. The most important 
change is, however, in the arrangement of the volume; 
the consideration of the mechanism and management of 
corporations now preceding the discussion of their or- 
ganization instead of following it as before. The for- 
mer arrangement was logical but, from the practical 
standpoint, one unfamiliar with corporate matters re- 
quires a knowledge of corporate mechanism and pro- 
cedure and of the ends to be attained by 'incoi*poration 
before this latter subject can be intelligently considered, 
and for this reason the change referred to has been 
made. 

Speaking generally, however, "the endeavor has 
been to follow out and extend the design of the orig- 
inal work, — ^to give a general view of the corporate 
system, to summarize the objects, methods and ad- 
vantages of the corporate form, to show the ready 
adaptation of the modern corporation to the needs 
of ordinary business, to outline the manner of its for- 
mation and to give the important rules of its pro- 
cedure, — in short to present from a practical stand- 
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point, the facts, directions and general information 
concerning corporations that every man of affairs 
should know and that those responsible for or inter- 
ested in corporations must know if they would prop- 
erly perform their duties or protect their interests.” 

The forms added to the present edition are those 
practical forms which are needed in the management 
of a corporation and are also desirable in any general 
consideration of corporate organization and pro- 
cedure. They were excluded from former editions 
by the limits of space. 

In closing, the author wishes to express his appre- 
ciation of the very kindly reception accorded the 
present work, and to trust that the new edition may 
even better fill the ends for which the volume is 
designed. 

Thomas Conyngton. 


New York, September i, 1909. 
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THE MODERN CORPORATION. 


PART L— THE CORPORATE SYSTEM. 


CHAPTER I. 
THE CORPORATION. 


§ I. Nature. 

A corporation is an artificial person, created or 
authorized by the law for some particular purpose or 
purposes. It has, therefore, only those rights and 
powers which are given it by the law. These rights 
and powers vary in the different states but are in all 
cases sufficient for the demands of ordinary business. 

A corporation is usually composed of a number of 
persons associated together, though it may, and some- 
times does, consist of but one or two members. These 
members, or stockholders, are not, however, the cor- 
poration. They compose it but the corporation has a 
name, an entity and an existence of its own, entirely 
apart and distinct from that of these members. Under 
its corporate name it may conduct business, make con- 
tracts and bring suit. So absolutely different is the 
corporation’s existence from that of its stockholders 
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1 6 THE MODERN CORPORATION. 

that it may enter into contracts with these latter, may 
sue them or be sued by them. (See § 13.) 

In the famous case of the Trustees of Dartmouth 
College vs. Woodward, Chief Justice Marshall defined 
a corporation as "'an artificial being, invisible, intan- 
gible, and existing only in contemplation of the law.'^ 
In other words the corporation exists, and, through 
officers and agents, may carry on its business, but there 
is no individual or group of individuals who can legit- 
imately claim to be the corporation. They may own 
or control or represent the corporation, but they can 
not be the corporation. 

§ 2, Classification. 

Corporations are used for such a wide diversity of 
objects that any classification based on the purposes 
for which they are formed overlaps and is* apt to be 
confusing. The government of a city or the manage- 
ment of a college, the activities of a church or the 
operations of an industrial combination, the adminis- 
tration of an estate or the control of a railway system, 
may all be efficiently conducted under the corporate 
form. We speak generally of manufacturing, munici- 
pal, religious, educational and banking corporations 
and the like, thus roughly grouping them according 
to their purposes, but the classification is not entirely 
satisfactory. 

A logical classification is that which separates all 
corporations into (i) public and (2) private corpora- 
tions. Public corporations are those formed by the 
community for its own governmental purposes, as in 
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cities, villages and towns. These are called municipal 
corporations. In the Dartmouth College case, already 
quoted, it was said that ‘‘strictly speaking, public cor- 
porations are such only as are founded by the govern- 
ment for public purposes where the whole interests 
belong also to the government.'” All other corpora- 
tions are private corporations.- 

Corporations formed to conduct public utilities, such 
as railroads, turnpikes and telegraph systems, or to 
supply water, gas and electricity, are frequently termed 
quasi-public corporations, but, if they are conducted 
for private gain, they are properly classed as private 
corporations, even though the State may own part of 
their stock. , 

Private corporations may be divided into corpora- 
tions without capital stock and corporations with capi- 
tal stock. • 

§ 3. (a) Corporations without Capital Stock. 

Most religious, educational, charitable and social 
organizations belong to this class. They are non- 
stock, or membership corporations. In some cases 
certificates of membership are issued to the members, 
but these are not stock certificates and are not usually 
transferable. When corporate action is taken each 
member has one vote without regard to the amount 
of his financial interests, if any, in the corporation. 
Mutual insurance companies are non-stock corpora- 
tions, as are also stock exchanges and other similar 
organizations. Curious questions sometimes arise as 
to the rights and interests of the members of such 
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corporations, but the subject is not of sufficient gen- 
eral interest to justify its discussion here. The body 
of modern corporation law has to do with the stock 
corporation. 

§ 4. (b) Corporations with Capital Stock. 

Stock corporations have a capital stock divided 
into shares, usually of like amount, which are evi- 
denced by transferable certificates of stock. These 
stock certificates are issued to the members of the 
corporation, who are termed stockholders, the certifi- 
cates evidencing the number of shares to which their 
owners are entitled. 

The ultimate control of the corporation rests with 
the stockholders, who act in meetings and by vote. 
Each share of stock usually entitles its owiler to one 
vote in stockholders' meetings, hence those owning a 
majority of the shares control the corporation. When 
profits are to be divided, they are distributed among 
the stockholders in proportion to the number of shares 
owned by each. 

On account of the convenience of the system, all 
corporations intended for profit are organized as stock 
corporations. 

Stock corporations may be conveniently divided 
into the following classes: 

( 1 ) Corporations for general business purposes. 

(2) Corporations for public service. 

(3) Corporations for financial purposes. 
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§ 5. (i) Corporations for General Business Purposes. 

This class includes the greater number of existing 
corporations. In most states of the Union general 
laws have been passed providing that upon compliance 
with simple prescribed formalities and payment of 
certain moderate fees companies of this class may be 
incorporated. In a few states corporations may also 
be authorized by special act of the legislature, but 
the practice prevailing in most of the states permits 
incorporation only under the provisions of general 
laws, the benefits of which may be enjoyed by all 
alike. Many of the states have constitutional prohi- 
bitions against special incorporations. (See § 10.) 

The law and procedure relating to corporations for 
general business purposes, such as manufacturing, 
mining Mid industrial corporations, make up the great 
body of modern corpoi‘ation law. The present work 
treats primarily of this class of corporations. 

§ 6. (2) Corporations for Public Service. 

The corporations which control railways, telegraph 
and telephone lines and which furnish transportation, 
light, water and power in our great cities, form an- 
other exceedingly important class. These corpora- 
tions are allowed, under certain restrictions, to exer- 
cise the right of eminent domain, and in some cases 
are given special and exclusive privileges in the public 
ways. 

The peculiar nature of the privileges conferred upon 
this class of corporations, and the not infrequent re- 
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suiting abuse of their monopolistic powers, render 
them the subject of constant and increasing legisla- 
tive restriction and regulation. The laws enacted for 
this purpose apply solely to this class of corporations 
and are mostly outside the scope of the present vol- 
ume. It is to be noted, however, that these corpora- 
tions are subject to the general corporate law and pro- 
cedure applicable to* all stock corporations, as well as 
to those special regulations applicable only to public 
service corporations. 

§ 7* ( 3 ) Corporations for Financial Purposes. 

Under this head are included all banks, trust com- 
panies, insurance companies, guaranty companies, 
building associations and other similar institutions 
handling the fundsS, savings or investments of the pub- 
lic. The laws under which these may be organized 
ttsually require evidence of substantial linancial respon- 
sibility and of actually paid in cash capital. After 
organization certain detailed reports are required and 
the corporation is usually subject to some form of 
governmental supervision. In each state corporations 
of this class are subject to special statutory regulatioii, 
except national banks, which are created and super- 
vised only by the National Government. 

In the details of their management, not regulated by 
special statutes, these financial corporations are sub- 
ject to the general statutory and common law rules 
and procedure by which all stock corporations are 
governed. 
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§ 8. Joint-Stock Companies. 

In most of the states a joint-stock company is prac- 
tically a partnership, authorized by law to act under 
a corporate name and to issue stock to its members. 
Thus, as existing under the laws of New York, the 
joint-stock company has been defined by the State 
Court of Appeals as ‘‘a partnership with some of the 
powers of a corporation.’’ In some few states, how- 
ever, partnership associations are permitted in the 
nature of joint-stock companies, but of such indefinite 
character that their proper classification has puzzled 
the courts. In some few other states the term ^‘joint- 
stock company” is loosely and inaccurately applied 
to the ordinary stock corporation. 

Joint-stock companies are sharply distinguished 
from the corporation by their method of formation 
and by the liabilities to which their members are sub- 
ject. Their stock, it is true, is transferable and rep- 
resents the interests of the members in the profits and 
property of the business just as in the case of the or- 
dinary corporation, but here the resemblance ceases. 
Their members are individually liable for the debts 
of the company exactly as in the partnership, and, 
whereas a corporation may only be formed by com- 
pliance with prescribed statutory requirements, or by 
special legislative enactment, joint-stock companies 
are, like partnerships, formed by mere agreement of 
the members among themselves. 

A joint-stock company lacks the most attractive 
features of the corporation, is of but little real utility, 
and has never attained any great degree of popularity. 
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STOCK CORPORATIONS. 


§ 9. Distinctive Features. 

The distinctive features of a modern stock corpora- 
tion may be summarized as follows: — 

(a) Its creation and regulation by the state. 

(b) The limitation of the corporate powers 
tO' the objects specified at the time of its creation. 

(c) The limitation of the liabilities of the 
stockholders. 

(d) The distinct entity of the corporation 
for all legal and business purposes. 

(e) The permanence of its organization. 

(f) The representation of the interests of 
the stockholders in the corporation by trans- 
ferable shares of stock. 

(g) The corporate mechanism of directors, 
officers and agents, working under definite rules 
of action. 

These are the most important and characteristic 
features of corporate existence. They are possessed 
by every stock corporation, and every organization 
possessing them is a stock corporation. They em- 
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body the peculiar advantages of the corporation over 
the partnership. They are discussed in the present 
chapter in the order given. 

§ 10, (a) Creation by the State. 

A partnership may be formed by the mere agree- 
ment of the parties. A corporation, on the contrary, 
may be created only by the State. Formerly each 
corporation was created by a separate legislative en- 
actment. This made the grant of corporate powers a 
legislative favor to the recipients and resulted in much 
abuse and corruption. To avoid this the various 
states of the Union have passed general laws govern- 
ing the formation of corporations. These laws vary 
in the different states in minor details. All are alike 
in their general plan and scope. Under them quali- 
fied persons making due application and paying cer- 
tain established fees to the state, are granted a charter 
authorizing them to organize a corporation for the 
specified purposes, if legitimate, in accordance with the 
terms of their application. (See Ch. xii.) 

§ II. (b) Limited Powers. 

An individual or a partnership may engage in any 
business that seems best, and may change from one 
business to another at pleasure. A corporation, on the 
contrary, is limited to those purposes enumerated in 
its charter, and has no authority to engage in any 
other business or venture unless authorized thereto by 
amendment of its charter. 
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Formerly in most states a corporation could .be 
organized for only one purpose or line of business. 
Of late years the corporation laws of many states have 
been so changed that more than one purpose may be 
enumerated, and it is possible to give a modern cor- 
poration very broad powers. In the case of the great 
industrial combinations this enumeration of diverse 
purposes has been carried to such an extreme that 
almost every restraint has been removed, and it would 
be difficult to find any industry or business that can 
not be undertaken. (See § 19.) 

Directors of corporations have no power to under- 
take in the corporate name enterprises which are not 
permitted by the charter. Such matters are in legal 
parlance termed “things ultra vires/' (See § 28.) 


§12. (c) Limited Liability. 

Subscribers to the stock of a corporation are liable 
to the corporation for their subscriptions. If these 
have not been paid, the corporation, or ' its creditors 
in case of its insolvency, can compel payment just as 
payment of any other amounts due the company can 
be compelled. Also if subscriptions are accepted 
by the corporation at less than par, coi*porate 
creditors can usually force payment of such ad- 
ditional amount as will render the stock full-paid. Be- 
yond this liability, known as the subscription liability, 
there is in most states no individual liability whatso- 
ever on the part of the stockholders for any indebted- 
ness of the corporation. (See §§ 37, 50.) 



STOCK CORPORATIONS. 


25 


This freedom from liability is the great inducement 
to corporate investment and the use of the corporate 
form generally. It is the exact opposite of the rule 
that obtains in the partnership, where, if credit is 
given, it is extended on the individual responsibility 
of the partners and each is held legally answerable 
for all the partnership debts. In the corporation, on 
the other hand, if credit is given, it is extended on the 
reputation and solvency of the corporation alone, and, 
provided all stock is paid in full, the corporation alone 
can be held. 

In some few states this general rule has been varied, 
special liabilities having been created by statute. 
These liabilities are, however, exceptional and not 
characteristic of the corporation. In the great major- 
ity of the states the stockholder when once his stock 
has been paid for in full, is liable neither to assessment 
by the corporation nor to action by its creditors. If 
his corporation becomes insolvent he may lose his in- 
vestment, but he need fear no further involvement. 

§ 13. (d) Legal Entity of Corporation. 

The distinct legal entity of the corporation may 
best be shown by a comparison of the relations of 
stockholders to their corporation and of members of 
a firm to their partnership. The difference is radical. 

A partnership is an association of which each part- 
ner is an integral and inseparable part. Hence each 
partner represents the partnership fully, can make 
contracts for it without consultation with other part- 
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ners and can bind it by his action. On the other 
hand he can not contract with his partnership, bring 
suit against it, or be sued by it, any more than he 
could so act with or against himself. 

A corporation on the contrary is itself a legal entity, 
distinct from its stockholders. These stockholders as 
individuals do not represent it, can not make con- 
tracts for it, nor bind it in any way. Each may, how- 
ever, deal with the corporation as with a stranger, 
may contract with it, may sue it, may be sued by it. 

A partnership, even though it may have a trade 
name can not sue or be sued under this name, but in 
every action at law the name of every partner must 
appear. 

The corporation, on the contrary, may bring suit 
in its own name and may be sued in like manner, with- 
out the necessity of naming its stockholders or any 
of them. 

The partnership, in short, is merely an association 
of the people who compose it, while the formation of 
a corporation creates, for all legal purposes, a new 
personality, having a legal existence and rights of its 
own distinct from those of its members and stock- 
holders. It is true that this doctrine of the distinct 
legal entity of a corporation is a legal fiction, but for 
all practical business purposes it is an actual fact upon 
which is based almost all existing corporate law and 
procedure. 

The courts recognize this doctrine fully, and, ex- 
cept in certain cases of fraud, treat the corporation 
as a complete and competent legal personality. 
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§ 14. (e) Permanence. 

A partnership may be dissolved at any time, at the 
will of any partner, and is necessarily dissolved if a 
partner dies, becomes insolvent or sells out to a 
stranger. A corporation, on the contrary, continues 
for the term of its existence, uninterrupted by the dis- 
satisfaction, financial embarrassment, death or retire- 
ment of its stockholders. Its entire membership may 
change again and again, but the corporation con- 
tinues. The old writers were fond of comparing it 
to a river, which remains always the same though the 
water that composes it is constantly changing. 

In some states corporations are only chartered for a 
limited period such as twenty or fifty years. Unless 
the charter or statutes limit the term of existence, or 
unless the constitution or statute law of the state 
expressly reserves the right to repeal or amend char- 
ters, the duration of a corporation is technically at 
least perpetual. Many modern charters state boldly 
that the duration of the corporation shall be perpetual. 

The duration of a corporation is usually terminated 
(i) by voluntary dissolution, (2) by the expiration 
of the period for which it was formed, (3) by its in- 
solvency or (4) by forfeiture of its charter to the 
State for misuse, non-use or abuse of its power. These 
are the only legal methods by which a corporation may 
be terminated. (See §§ 25, 107.) 

In most of the states, the right to repeal or amend 
corporate charters is reserved by the state. This 
power, however, may not be exercised arbitrarily or 
unreasonably. 
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§ 15. (f) Stock System. 

The division of the stock of the corporation into 
shares represented by stock certificates, transferable 
by indorsement, is one of the most convenient features 
of the modern corporate system. It permits the in- 
vestment of varying* amounts, and gives each investor 
due proportionate interest both in the management 
and in the resulting profits of the business. It pro- 
vides a ready method for withdrawal of his invest- 
ment by the sale of part or all of the stockholder’s 
interest to some other investor. In case of the death 
of a stockholder it renders the transfer or division of 
his interest a simple matter. It is in striking contrast 
to the complexity, cumbersomeness and difficulty of 
transferring an interest in an ordinary partnership. 
(See Ch. v, vi.) 

§ 16. (g) Corporate Mechanism. 

A corporation is created by the grant of a charter 
from the State. This instrument in general terms de- 
fines the rights and powers of the corporation. After 
this charter has been allowed the incorporators hold a 
meeting, and adopt by-laws, which are the general 
rules for the government of the corporation and which 
lay down the lines along which the business of the 
corporation is to be conducted. The stockholders also 
elect a board of directors, which, under the limitations 
and regulations of the charter and by-laws, controls 
and manages the business and property of the corpo- 
ration. 

The directors at their first meeting, elect officers 
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and take such other action as may be necessary to 
inaugurate the corporate activities. Thereafter they 
hold their meetings from time to time as may be re- 
quired by the by-laws or the necessities of the business. 
In addition to the elected officers, they may appoint 
such other agents as may be necessary. These officers 
and agents are subordinate to the board and must 
obey its instructions. 

The respective powers, duties and relations of the 
stockholders, the directors and the officers, are all well 
understood and clearly defined. (See §§ 49, 61; also 
Ch. VIII.) 

§ 17. (h) Attractiveness to Investors. 

As a consequence of the advantages enumerated, 
and because of the liabilities and inconveniences of 
the partnership, the corporate form is peculiarly at- 
tractive to the investing public. Created by the State 
for a fixed period, it is not liable to sudden or unex- 
pected termination. It moves in well defined grooves 
and the rights and liabilities of all concerned are de- 
fined by law and well settled by custom. It permits 
investment to a definite extent without indefinite or 
continuing liability and without the necessity of the 
investor becoming identified with the management. 
Also an interest may be secured and then sold, trans- 
ferred or transmitted to posterity with a minimum of 
formality and at nominal expense. 

For these reasons, whenever outside capital is to be 
secured for an enterprise, or capital already engaged 
is to be increased, recourse is naturally had to the 
corporate form. 


PART II.— CORPORATE MECHANISM AND 
MANAGEMENT. 


CHAPTER III. 
THE CHARTER. 


§ i8. Definition — Synonyms. 

The terms, certificate of incorporation, articles of 
association, etc., are synonymous with the older and 
briefer word, charter. A charter is the formal author- 
ity from the State for the existence of a corporation, — 
the legislative fiat by which it is created. It is to the 
corporation what a constitution is to a civil govern- 
ment. It is the foundation upon which the corporate 
structure is built. (See Forms 8, 9, 10.) 

Charters for ordinary business corporations are not 
granted by the national government, the matter being 
left entirely with the states. The general government 
does, howevei*, grant charters for national banks, has 
chartered sundry railway companies to build interstate 
lines and it is probable that it could constitutionally 
incorporate companies for other purposes, — ^tliat is 
for the purposes of ordinary business. Important ad- 
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vantages would result from a national incorporation 
law accompanied by some measure of governmental 
supervision. As it is, the corporation laws of the va- 
rious states differ greatly as to detail and this lack 
of uniformity occasions much inconvenience. 

The charter creates the corporation and authorizes 
certain specified individuals to organize it and conduct 
its operations. Such charter may include the grant of 
a franchise, as, for instance, for the construction of a 
bridge, a railway or other work, or may merely give 
the right to conduct some ordinary specified business. 

As has been stated, charters were formerly granted 
only by special legislative enactment. Now they may 
be secured under general laws and in many states may 
be secured in no other way. (See § 100.) Under 
these general laws incorporation has become a com- 
paratively simple matter, the number of incorporations 
has enormously increased and the corporate form is 
now employed for almost every variety of human ef- 
fort and enterprise. 

§ 19. Charter Powers — General. 

The grant of a charter bestows upon a corporation 
all the powers properly specified in the charter appli- 
cation. In addition to these specified powers^ — which 
are usually those necessary to conduct the business 
or enterprise to be undertaken by the corporation — 
the charter confers certain general powers whether 
specified or otherwise. These general powers are as 
follows : 
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(a) To sue and be sued. 

(b) To use a seal. 

(c) To buy, sell and hold property. 

(d) To appoint directors, officers and agents. 

(e) To make by-laws. 

(f) To dissolve itself. 

(g) To do all things necessary. 

These are discussed in order in the following sec- 
tions : 

§ 20. (a) To Sue and be Sued. 

A partnership may be sued only by joining all the 
partners. That is, each partner must be named sepa- 
rately and be made a party to the action. A corpora- 
tion may sue or be sued under its corporate name just 
as may an individual. No mention need be made of 
its stockholders. A summons may be served on any 
managing officer, on any director or on an agent in 
charge of the corporate affairs. 

§ 21. (b) To Use a Seal. 

This was once a highly valued privilege, but its 
original significance has largely disappeared. For- 
merly the seal was the essential feature of the corpo- 
rate signature. Now the corporate signature may be 
affixed by any properly authorized agent without the 
use of the seal, save in those few cases where an indi- 
vidual must use a seal, as in the conveyance of real 
estate or the execution of a bond. 

The seal of a corporation is still, however, an im- 
portant adjunct. It is used, without regard to its 
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legal necessity, in the execution of all formal instru- 
ments and is impressed on every certificate of stock. 
It is also used in the certification of resolutions, by- 
laws, etc. The custody of the seal usually rests with 
the secretary of the corporation. (See § 97 and 
Form 48.) 

§ 22. (c) To Buy, Sell and Hold Property. 

The general statement of this power must be taken 
with some qualifications. The property must be such 
as pertains to the business of the corporation and such 
as it is permitted to hold under the laws. In some 
states the ownership of land by corporations is re- 
stricted. Also in many states a corporation may not 
hold shares of stock in another corporation. This was 
formerly the general rule but in recent years it has 
been modified in some states, as in New York where 
such power is granted if set forth in the charter, and 
in others has been abrogated altogether, as in New 
Jersey where a corporation may hold stocks as freely 
as an individual. 

§ 23. (d) To Appoint Directors, Officers and Agents. 

This power is absolutely necessary as the corpora- 
tion can act only through such representatives. The 
stockholders at their annual meeting elect directors 
who have charge of and manage the corporate affairs. 
These directors then meet and elect a president, a 
treasurer, a secretary and such other officers as may be 
desired. Agents may be appointed by the directors 
or by the officers, when authorized thereto. 
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§ 24. (e) To Make By-Laws. 

The by-laws are adopted by the stockholders. They 
are the working rules of the corporation and provide 
for the details of its operation. The by-laws are sub- 
ordinate to the laws of the land and to the charter 
of the corporation, and their provisions must not be 
inconsistent with these higher authorities. Under this 
limitation, however, the by-laws have wide scope. 

As the stockholders make the by-laws, they can 
through these by-laws exercise a general control over 
the corporation and its affairs and this is the only way 
in which they can make their wishes effective. The 
by-laws therefore occupy a very important position in 
matters corporate. (See Ch. iv; also §§ 49, 72 and 
Form 13.) 

§ 25. (f) To Dissolve Itself. 

When a corporation has failed in its object, or has 
become unprofitable, or has completed its intended 
course, or has disposed of its business and property, 
its dissolution may become desirable. Formeidy this 
was a proceeding of some difficulty as the unanimous 
consent of all the stockholders was generally required. 
Now, however, in most states special laws have been 
enacted whereby some specified majority of the stock- 
holders by simple statutoi'y proceedings may dissolve 
the corporation. In such case the assets are sold, and, 
after payment of any corporate debts, any remaining 
funds are divided pro rata among the stockholders. 

It sometimes occurs, and more particularly among 
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corporations formed for speculative purposes, that a 
corporation fails and has absolutely nothing left of ma- 
terial value. Under these circumstances the trouble 
and expense of a formal dissolution are at times 
avoided by the very simple expedient of abandoning 
the corporation. This, while not recognized by the 
law, works a virtual dissolution. (§§ 14, 107.) 

§ 26. (g) To Do All Things Necessary. 

A corporation organized for some specified purpose 
has the legal right to do all proper things necessary to 
carry out that purpose, as, for instance, a corporation 
organized to build and operate a factory would with- 
out special authorization thereto have the right to- buy 
and hold the real estate required for the erection of its 
plant. 

In modern charters it is customary to specify many 
purposes and to amplify each to the utmost extent. 
Most of the powers usually specified would be included 
and secured without mention, as being incident to the 
main purpose or purposes. 

§ 27. Charter Powers — Special. 

The special powers of a corporation are those spe- 
cifically mentioned in its charter which, if not so men- 
tioned, it would not possess. The usual purposes with 
their customary extensive amplifications are included 
among these, but in most states the law allows many 
further powers that add much to the value of the cor- 
porate system. 
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Among these may be mentioned the varied provi- 
sions as to the issue of preferred and other special 
stocks, the system of cumulative voting, the power to 
hold stock of other corporations and the like. Also 
restrictions of various kinds may be embodied in the 
charter, such as limitations on salaries to be paid offi- 
cers, or restrictions on the power to mortgage the cor- 
porate property or to contract indebtedness generally, 
(^ee §§ III, 115, X39-I4I-) 

As a rule special powers may only be secured when 
expressly allowed by the statute law, and in the differ- 
ent states the laws vary widely in respect to the special 
powers permitted. In some states certain powers 
which are usually special privileges have been con- 
ferred by statute, so that all corporations enjoy them 
whether mentioned in the charter or otherwise. For 
instance, in New Jersey any corporation may acquire 
the stock of other corporations, and in Pennsylvania, 
Illinois, California and some otlier states cumulative 
voting at all corporate elections is prescribed by consti- 
tutional provision. 

§ 28. Things Ultra Vires. 

An individual or firm may do anything not forbid- 
den by the law. A corporation, as a creature of the 
law, may only do those things expressly permitted to 
it under the law. All other things are beyond its 
powers, or in legal parlance, ultra mres. Contracts in- 
volving matters ultra vires can not be enforced by the 
corporation, though if the other parties to such a con- 
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tract have performed their part, the contract may be 
enforced against the corporation — that is this latter can 
not evade its obligations by the plea of ultra vires. Di- 
rectors and officers may make themselves personally 
liable for involving the corporation in transactions of 
this nature. 

It must be said, however, that such exceedingly 
broad powers are now allowable under the laws and 
are so generally claimed by modern charters that the 
doctrine of ultra vires has not the importance it once 
had. Also, in a private business corporation without 
creditors almost any legitimate business transaction, 
whether authorized by the letter of the charter or not, 
may be undertaken without risk of interference from 
the law, if it has the assent of every stockholder. 

§ 2g. Amendment of Charter. 

Any corporate right or privilege that might have 
been secured by inclusion in the original charter of a 
corporation may, in most of the states, be secured by 
charter amendment, and 'such amendment may be 
made at any time, even before the organization of the 
corporation is completed. 

Charter amendments are either the result of a too 
hasty preparation of the charter, or otherwise of 
changed conditions. At all times they involve both 
trouble and expense. When desired, they must in like 
manner with the original charter be secured either by 
means of a legislative act or by following the course 
prescribed by general laws. 
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As soon as a charter amendment has been allowed 
by the state authorities, its provisions become to all 
legal intents, part of the original charter, and as per- 
manently binding on the corporation. The charter 
amendment and the original charter then together con- 
stitute the working charter of the corporation, the 
amendment taking precedence of and modifying the 
original charter in all points of difference. 

The procedure for the amendment of the charter is 
prescribed by the statute law and varies in almost 
every state. In some few states the procedure varies 
with the nature of the amendment, as in New York, 
where application must be made to designated courts 
if the name of the corporation is to be changed, while 
to change the number of directors, application must 
be made to the state authorities. 

As a preliminary step, amendments of tlie charter 
usually require the due and formal assent of at least 
two-thirds of the outstanding stock of the corporation. 
The amendment so authorized is then as a rule filed in 
the same ofiSces and with the same formalities as the 
original charter, becoming effective as soon as allowed 
and filed. 



CHAPTER IV. 


BY-LAWS. 


§ 30. Definition. 

By-laws are the more permanent rules of corporate 
action as distinguished from motions and resolutions, 
these latter usually applying only to particular occa- 
sions and special matters. 

A corporation is controlled (i) by the corporation 
laws of the state in which it is domiciled, (2) by the 
provisions of its charter and (3) by its by-laws, these 
three ranking in the order given as to authority. 
Hence all by-laws must be in harmony with the stat- 
utes of the state and also with the provisions of the 
charter of the particular corporation. Any by-law that 
does not accord with these higher authorities is void 
and of no effect. 

By-laws are enacted by the stockholders and by 
them alone, unless, by statute, by charter provision or 
by action of the stockholders themselves, such power 
has been delegated in greater or less degree to the 
directors of the corporation. (See §§31, 72, 94; also 
Form 13.) 
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§31. Adoption, 

There is usually no law, save the law of necessity, 
compelling' a new corporation to adopt by-laws. Its 
operation without by-laws would, however, be prac- 
tically impossible — so much so that the law confers 
the power to adopt by-laws and takes it for granted 
that this right will be exercised by the corporation. 

It is true that when the incorporators meet for the 
organization of a corporation they already have the 
provisions of the state statutes and of their charter 
for the corporate guidance. These control as far as 
they apply, but, alone, they are incomplete and utterly 
inadequate and the by-laws must be added to provide 
for the many details of organization, administration 
and business routine yet to be covered. 

The b}^-laws also’ usually include a systematic state- 
ment of the more important provisions of the charter 
and of the state law applicable to corporations. This 
is done in order to provide a convenient and accessible 
memorandum of these provisions. Without this they 
might be overlooked or forgotten. 

A reasonably complete set of by-laws is usually 
adopted by the stockholders at their first meeting, and 
these by-laws are added to, amended or repealed from 
time to time thereafter as may be necessary. 

In those states where power to make by-laws may 
be delegated to the directors, the privilege is very gen- 
erally exercised. Such delegation of power ranges 
from the mere right to make by-laws in conformity 
with those adopted by the stockholders up to the wide 
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and unrestricted power to make and alter by-laws at 
will. This latter power may be conferred by proper 
charter provision in New Jersey and some other states 
and is not unusual among the larger industrial combi- 
nations. 

Save when • the directors are empowered thereto, 
the by-laws may only be added to or otherwise modi- 
fied by formal action of the stockholders in duly as- 
sembled meeting. In the larger corporations with 
their numerous and widely scattered stockholders, 
such meetings are necessarily a matter of time and 
difficulty, and it is desirable that wide power over the 
by-laws be given the directors to permit proper free- 
dom of action under unforeseen circumstances. In the 
smaller corporations, however, such power should be 
granted with caution, if at all, as it practically results 
in divesting the stockholders of all power of control, 
removing the usual restrictions upon the actions of the 
directors, leaving the property and affairs of the cor- 
poration unreservedly in the hands of these latter and 
radically altering the whole corporate scheme. (See 

§ 72.) 

By-laws should be carefully drawn, properly adopt- 
ed and accurately recorded in the minute book of the 
corporation. (See § 122; also Form 14.) They 
should fully provide for all the important details of 
corporate procedure, such as the issuance and transfer 
of stock, the meetings of stockholders and directors, 
the election of directors and officers, the respective 
duties and responsibilities devolving upon these, and 
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the care and management of the corporate property 
and finance. They should also include the more im- 
portant provisions of the charter and of the statute 
law as far as applicable. 

The by-laws of the corporation should be adapted to 
its particular needs. It is obvious that a small corpo- 
ration with most of its stockholders at hand and with 
its officers and directors engaged personally in its busi- 
ness, does not require the compi'ehensive by-laws de- 
sirable for the great industrial corporations with 
thousands of stockholders widely scattered over the 
country and operating plants in half a dozen different 
states. It may be said generally that the by-laws 
should be clear, simple and direct and sufficiently com- 
plete to efficiently serve the purpose of the particular 
corporation. (See § 122; also Form 13.) 

§ 32. Amendment. 

The by-laws usually prescribe the method of their 
repeal or amendment. Unless otherwise provided by 
statute, charter or by proper provision of the by-laws 
themselves, these by-laws may always be repealed or 
amended, either in whole or in part, by a majority 
vote of a quorum of stockholders at any regular meet- 
ing, or at any special meeting duly called for that pur- 
pose. The directors have no power to repeal or amend 
by-laws under any circumstances unless such power is 
expressly given them by the laws of the state of incor- 
poi'ation, by the chaiter of the corporation or by its 
by-laws. 
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It should be noted that by-law provisions requiring 
unusual formalities or specified majorities for the re- 
peal or amendment of the by-laws are, in themselves, 
of but little effect. A majority at any regular meeting 
of the stockholders, or at any special meeting properly 
called for the purpose, may repeal any such provision, 
if unsupported, and then proceed with desired amend- 
ments or modifications of the by-laws at will. To be 
effective such provisions must be legally sustained in 
some way, as by inclusion in the charter. Sometimes 
the doctrine of vested rights comes to their support, 
as where a valid contract would be impaired by 
amendment or repeal of by-laws by less than the spe- 
cified majority. 

By-laws if carefully drawn in the first place, with 
due regard to the needs and conditions of the corpora- 
tion and its business, will seldom require material al- 
teration. Changes that are found necessary will usu- 
ally be limited to such additions and amendments as 
are required by new or changing conditions. 

§ 33. Enforcement. 

Every stockholder, and, in many cases, every credi- 
tor of a corporation may demand as a right that its 
business and procedure be conducted in strict accord- 
ance with the provisions of the statutes, of its charter 
and of its by-laws. 

Infractions of the laws or of the charter require- 
ments are comparatively infrequent and are safely left 
to be dealt with by the law of the land. Infractions 



44 


THE MODERN CORPORATION. 


of the by-laws, and disregard of their provisions are 
much more frequent and are more properly within the 
scope of corporate regulations. 

Direct penalties for the violation or non-observance 
of by-laws are sometimes provided. These usually 
take the form of fines, but such penalties are, as a rule, 
unsatisfactory and very difficult of enforcement. In 
practice the smaller infractions and omissions on the 
part of directors and officers are usually passed over, 
or their too frequent recurrence prevented by the sub- 
stitution of more reliable officials at the next election. 
The more serious violations bring their own penalties 
in the legal liabilities and entanglements that neces- 
sarily follow. For instance, a special meeting called 
without proper formalities is illegal and its action 
void. Contracts entered into without proper authori- 
zation may be summarily set aside. Corporate action 
taken in disregard of by-law provisions is for that 
reason not only illegal but may at times involve the 
directors and officers concerned in personal liabilities. 

In this general connection it is to be noted that a 
corporation has no power to expel a stockholder, nor 
to deprive him of his rights of membership no matter 
what his offence. Any such penalties, if imposed, can 
not be enforced. 


CHAPTER V. 


STOCK. 


§ 34. Capital Stock. 

The capitalization or capital stock of a corporation 
is the nominal capital authorized by its charter, i. e.^ 
the amount of stock as fixed by its charter which the 
corporation is empowered to issue. As shown later 
this may be the same or may be entirely different from 
its actual cash or property capital 

For the sake of accuracy and convenience in ex- 
pressing the interests of the stockholders in the cap- 
ital stock, and in the corporate property and busi- 
ness which this capital stock represents, it is regarded 
as divided into equal shares, termed ‘^shares of stock.’’ 
When by purchase or otherwise a person acquires an 
interest in the capital stock, he becomes a stockholder 
in the corporation, and his interest is expressed in 
these shares of stock. 

Certificates of stock are issued to stockholders evi- 
dencing the number of shares which they own. These 
certificates of stock are popularly, though incorrectly, 
referred to as ‘‘stock.” The interest they represent 
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in the corporation is also, and correctly, designated 
‘‘stock.’’ (See § 42.) 

The par, or face value of shares of stock is fixed 
by the charter of the particular corporation, and, un- 
less expressly limited by statute, is placed at any 
amount desired by the incorporators. One hundred 
dollars is the most common par value of shares. In 
mining companies one dollar is a common par value, 
adopted with a view to impressive offerings and the 
reception of smaller subscriptions than could be taken 
with larger shares. In close corporations, or where 
a general sale is not desired, the face value of the 
share will sometimes be fixed at $500 or even $1000. 
Shares are not ordinarily issued in fractional parts, but 
only in amounts of one or more whole shares. (See 

§ 105- ) 

As the holdings of the stockholders of a corporation 
are expressed in shares, it follows that the number 
of shares owned by any individual gives an accurate 
measure of his interest in the corporation. For in- 
stance, if a man owns ten shares of the par value of 
$100 each in a corporation with a capitalization of 
$10,000, all of which is issued, he owns a total stock 
interest of $1,000, or one-tenth of the entire outstand- 
ing capital stock, and therefore has an undivided one- 
tenth interest in the entire corporate property and 
business. 

The interest of a stockholder in his corporation is 
always an undivided interest, i. e., no particular part 
of the property, or the business, or the capital stock 
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belongs to the particular stockholder, but he owns his 
proportion of all these. If the corporation, from in- 
solvency or other reason, were liquidated, any prop- 
erty remaining to the stockholders, or its proceeds, 
would be divided among them in the proportion of 
their stock holdings. In that event the undivided con- 
dition of their interest would terminate, but so would 
the corporation. As long as any corporate property 
exists their interests are in the undivided common 
property. 

It may be noted that the par value and the actual 
value of a share of stock may be very different. A 
hundred dollar share of stock in a prosperous corpor- 
ation will frequently be worth several times that 
amount, while in an unsuccessful corporation, it may 
be worth little or nothing. In either case the par value 
remains the same. (See § 35.) 

Stock certificates are issued as a convenient evi- 
dence of the stockholders’ interests in a corporation, 
and every stockholder whose stock is paid for has a 
right to such a certificate. These certificates state the 
number of shares owned, their par value, and usu- 
ally any other material facts affecting the stock in 
question, as, for instance, if such be the fact, that it 
is full-paid, or that it is preferred stock. These cer- 
tificates of stock are signed by the president and sec- 
retary, or president and treasurer of the corporation 
and are sealed with the corporate seal. When prop- 
erly issued, they are conclusive evidence of the owner- 
ship of the stock represented by them. 
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The stock certificate, as already stated, is merely 
the evidence of ownership of stock and is not the stock 
itself. The stock of a corporation usually exists, and 
may be bought and sold by proper entries on the cor- 
porate books, before stock certificates are issued at 
all. (See §§ 42, 90, 91; also Forms 60-62.) 

Each share of stock usually entitles the owner of 
record (See §' 42) to one vote in all proceedings of 
the stockholders, whether assembled in annual or spe- 
cial meeting. In most states by proper charter pro- 
vision the voting power of stock may be restricted, or 
stock may be issued without the voting power. Pre- 
ferred stock is very frequently so issued. Unless ex- 
pressly denied or restricted by proper provision, all 
stock has the usual voting power and this right may 
be exercised by the owner of record in person, or, usu- 
ally, by proxy. (See §§ 42, 56.) 

§ 35. Capital Stock vs. Capital. 

The “capital stock’' or capitalization of a corpora- 
tion should be very clearly distinguished from !its 
“capital,"’ 

The capital stock is the total amount of stock the 
corporation is authorized by its charter to issue. This 
amount is fixed in the first place by the parties organ- 
izing the corporation — who are termed the incorpo- 
rators — and, once accepted and authorized by the 
State, may only be changed by formal amendment oi 
the charter. 

The capital, on the other hand, is the actual amount 
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of property owned by the corporation, — that is, its 
assets. It is obvious that the value of these assets is 
liable to change with the fluctuations of the business 
or from other causes. The capital stock of the cor- 
poration and its capital, therefore, even though equal 
at first, may and frequently do differ greatly in 
amount. For instance, the capital stock of the Chem- 
ical Bank of New York City is $3,000,000 while its 
capital is over $7,500,000. 

In conservative incorporations the capitalization 
usually corresponds with the initial capital. That is, 
for every dollar of stock the corporation issues at the 
time of its formation, it receives a dollar in cash or 
property. Later this relation will vary, the capital 
stock remaining the same but the capital increasing 
or diminishing with the fluctuations of the business. 

In corporations of a speculative nature, as well as 
in some others, the capital stock is usually and inten- 
tionally fixed at an excessive figure. This is done in 
order that the stock may be sold at prices far below its 
apparent value, or in the expectation that the future 
earnings will support and justify the capitalization. 
In some cases capitalizations are increased far beyond 
the value of the corporate property for the purpose of 
concealing the profits actually earned by the particular 
corporation. Companies with these excessive capi- 
talizations are said to be over-capitalized, and when 
this over-capitalization is intentional, the stock is said 
to be watered. (See §37.) 

Each share of stock issued by a corporation repre- 
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sents both the undivided ownership of its proportion 
of the assets and the right to its proportion of all divi- 
dends declared. The selling price of stock therefore 
is largely governed by these two factors, fluctuating 
according to the amount of capital and the rate of div- 
idend. Thus when the capital stock of the Chemical 
Bank was $300,000, its assets over $7,500,000, and 
its annual dividends 150 per cent., its shares of the 
nominal or face value of $100 sold at over $4,000. 
Now with capital stock increased to $3,000,000, its 
assets practically unchanged and the aggregate amount 
of its dividends the same — 15 per cent, annually on 
the increased capitalization — its stock sells at approx- 
imately $425 for each $100 share. 

§ 36. Unissued and Issued Stock. 

Unissued stock is in itself a nullity. Until it is issued 
it represents nothing. It is not an asset of the com- 
pany but is merely an unexercised right to issue stock 
when and as subscriptions for it can be obtained. 

Unissued stock usually represents excess capitaliza- 
tion. For instance a corporation organized to take 
over property worth $20,000 might perhaps be capi- 
talized at $25,000 with the idea of selling the excess 
stock to raise working capital. Or perhaps a corpo- 
ration will be capitalized with a view to its future 
needs at $100,000, when but $50,000 will meet all im- 
mediate requirements. This $50,000 alone is then 
issued. The difference of $50,000 is unissued stock 
entirely without value except for the power it gives 
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of issuing this additional stock at any time it may be 
necessary without the formalities that would other- 
wise be required. 

Issued and outstanding stock is that stock which 
has been issued for cash, property, labor, services or 
other values, or which has been subscribed for and 
the subscriptions accepted by the company. The actual 
certificates by which this stock is represented may not 
have been issued, but as soon as a purchase is duly 
consummated or a subscription properly accepted, the 
stock affected is issued stock, and the subscribers or 
purchasers are stockholders of the company. Should 
a subscription then be canceled by mutual consent of 
the interested parties, or by due procedure of the di- 
rectors of the corporation, the stock affected would 
resume its character of unissued stock. Certificates 
for stock should not be issued to the purchasers until 
the corporation has received the full agreed price. 

Sometimes stock issued and paid for in full will be 
regained by the corporation by direct purchase, by 
gift or by other means. Such stock is not thereby re- 
tired, nor does it become again unissued stock, but is 
held as “treasury stock,’’ and may be issued again as 
full-paid stock at less than the original price without 
involving the purchaser in any liability. (See § 40.) 

§ 37. Full-Paid Stock. 

In most of the states payment for stock may be 
made in anything of value. If the corporation has 
received the full face value for issued stock in cash or 
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in any other permitted form of payment, such stock 
is termed full-paid, and its certificates should be 
marked “Full-Paid"’ in order to indicate this fact. Af- 
ter stock has once been issued for full value, it may be 
sold at less than par without involving the purchaser 
in any liability for the difference. 

If the corporation has not received the full face 
value for issued stock, the stock is but partly paid, 
and the purchaser of such stock may usually be held 
liable for the amount necessary to render the stock 
in his possession, full-paid. This liability may be en- 
forced either by the corporation, or, in event of its 
insolvency, by any creditor of the corporation. 

It is to be noted, however, that if the corporation 
has agreed to accept less than the face value of stock 
in full payment, it is thereby estopped from collecting 
the deficiency, though the rights of creditors would 
not be affected by such agreement. Nor even if the 
corporation entered into such an agreement and issued 
certificates marked “Full-Paid” for stock sold there- 
under, would a creditor be estopped from collecting 
the deficiency if the stock were in the liands of the 
original purchaser and the corporation were itself in- 
solvent. If, however, such certificates had passed into 
the hands of innocent purchasers, both the corpora- 
tion and its creditors would be estopped from any fur- 
ther exactions no matter how small the price origi- 
nally paid for such stock. 

Watered stock is stock for which the corporation 
has not received full payment in cash, services or prop- 
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erty. Generally the term is applied to any stock for 
which the corporation has not received an equivalent 
in assets. Stock is said to be more or less watered ac- 
cording to the amount of real value it represents. 
Watered stock is usually created by the issuance of 
stock in payment for property or services which have 
been overvalued; sometimes also it is created by the 
issue of stock insufficiently supported by the corporate 
property, as for instance, in cases of unwarranted 
stock dividends. 

§ 38. Common Stock. 

Common stock is the general or ordinary stock of 
a corporation with neither special privileges nor re- 
strictions. If any portion of the stock is given special 
privileges or restrictions, that portion is thereby re- 
moved from the class of common stock and the re- 
mainder is alone common stock. Any statements made 
concerning stock are usually understood to apply to 
the common stock, unless some other class or classes 
are specified. 

§ 39. Preferred Stock. 

Preferred stock, as the term is usually employed, is 
that which has some preference as to dividends or 
assets over other stock of the same corporation. This 
preference is usually secured to it by special provi- 
sions in the certificate of incorporation, though in 
some states this may be done by by-law provision. 

Preferred stock may be either cumulative or non- 
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cumulative as to dividends. If the lattei*, it must I'e- 
ceive its preferred dividend for the current year be- 
fore any dividend is paid the common stock, but if in 
any year its dividend fails or is only partly paid it 
loses the unpaid amount. The dividends of a cumu- 
lative preferred stock are, on the other hand, a charge 
against the profits of the company, accumulating in 
case of failure from year to year until paid, and tak- 
ing precedence over any claims of the common stock. 
If its dividends are not paid in any year, or years, 
or are but partially paid, the amounts unpaid go over, 
or cumulate, and must be satisfied before the common 
stock receives anything. 

Cumulative preferred stock is sometimes called 
guaranteed stock, but this is a misnomer as its divi- 
dends are not guaranteed and are not payable unless 
profits are earned. The better use of the term “guar- 
anteed"’ is to designate stock of one corporation upon 
which the dividend payments have been guaranteed 
by another corporation, — an arrangement common 
among railroad companies. 

It is usually provided that preferred dividends shall 
be paid in full before the common stock receives any 
dividend. If there are further profits after the pref- 
erence dividends are paid, it is sometimes provided 
that the preferred stock shall share equally in these 
with the common stock. More often — and always, un- 
less otherwise expressly provided — after the preferred 
dividends are paid in any year, the common stock re- 
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ceives an equal dividend if the profits are sufficient, 
and both kinds of stock then share alike in any further 
dividends declared in that year. At times, however, 
the preferred stock receives its preferred dividend, but 
does not participate at all in any further dividends of 
that year. 

In some states it is provided by statute that pre- 
ferred dividends shall not exceed eight per cent 
Sometimes the charter provides that preferred stock 
may be redeemed out of the profits of the company 
after a certain number of years. It is often provided 
that in case of dissolution preferred stock shall be sat- 
isfied out of any assets of the company before the com- 
mon stock receives anything. If this provision is not 
made, either by statute or by charter, the preferred 
stock in any liquidation of the corporation would first 
receive any dividends then due, but thereafter would 
fare exactly as does the common stock. 

It is to be noted that preferred dividends may only 
be paid from profits. If there are no profits, or if the 
profits are needed for purposes of the business, pre- 
ferred stock either receives no dividend, or if cumula- 
tive, its dividend passes over until profits are made. 
Unlike a bond, it is not a debt or liability of the cor- 
poration. Its owners are stockholders and not credi- 
tors, and failure of dividends ordinarily gives no cause 
of action against the company or its directors. For 
this reason preferred stock when available is usually 
considered a better means for raising money than an 
issue of bonds. (See § 89; also Form 5.) 
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§ 40. Treasury Stock. • 

Treasury stock, in the better use of the term, is 
stock which has been issued for value and has by gift 
or purchase come back into the possession of the com- 
pany. It may be held in the name of the treasurer, of 
a trustee, or of the company itself. For bookkeeping 
purposes it is accounted an asset of the company. It 
differs from unissued stock in the fact that it may be 
sold below par without involving the purchaser in any 
liability for the unpaid balance. So long as the treas- 
ury stock is held by the company it can neither vote 
nor draw dividends. 

Treasury stock is most commonly found in those 
numerous cases in which corporations are organized 
to take over and exploit a mine, an invention, or other 
speculative venture. The owners of the property to 
be taken over assign this property in exchange for the 
entire capital stock of the corporation as soon as this 
latter is organized. The stock is thereby supposedly 
full-paid and its holders are not liable to either the 
corporation or its creditors. In order to provide a 
means of raising funds for the otherwise impecunious 
corporation, the holders of this full-paid stock donate 
back to the corporation, or to some trustee for the 
corporation, a certain proportion of their stock. This 
stock, being full-paid, may be sold by the corporation 
for whatever it will bring, and the fact that it is sold 
below par does not impose any liability on the pur- 
chaser. This is the end desired. 

The term ^hreasury stock’’ is sometimes loosely and 
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inaptly applied to unissued stock and even to stock 
subscribed for but as yet unpaid. Unissued stock rep- 
resents nothing but the unexercised right of issue, 
and its designation as treasury stock is inaccurate and 
misleading. 

§ 41. Acceptance of Subscriptions. 

Formerly before a corporation was organized it was 
customary to circulate lists and secure subscriptions 
to its stock. (See Forms 1-3.) The plan is still oc- 
casionally pursued. Under the form of subscription 
list usually employed in such cases the subscriptions 
must be accepted by the corporation before they be- 
come binding on either side. Until this is done the 
subscriber can not compel acceptance of his subscrip- 
tion, nor can the corporation prevent the subscriber 
from withdrawing his subscription if he sees fit. It 
is merely a proposition continuing until either ac- 
cepted or withdrawn. As soon as accepted, however, 
it becomes a binding contract between the corporation 
and the subscriber, and the latter, by this acceptance, 
becomes a stockholder of the corporation. (See 
§ 47.) If there are any outstanding stock subscrip- 
tions, they are usually accepted by the board at its 
first meeting. 

The subscriptions of the incorporators do not re- 
quire this formal acceptance by the corporation tO' be- 
come legally effective, the allowance of the charter by 
the state authorities acting as an acceptance of their 
charter subscriptions. The incorporators are there- 
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fore stockholders upon the allowance of the charter 
and are thereby qualified to act in the organization 
meetings. ' 

Subscriptions after organization must also be ac- 
cepted before they become binding upon either the sub- 
scriber or the corporation, and until this acceptance 
the subscriber is not a stockholder of the corporation. 

§ 42. Certificates of Stock. 

IT), 

A duly issued certificate of stock is a formal instru- 
ment under the corporate seal, signed by the author- 
ized corporate officials and certifying that the party 
named therein is the owner of a specified number^ of 
shares of stock in the corporation issuing the certifi- 
cate. When the owner sells this stock he effects the 
equitable transfer of title by the assignment of jhis 
certificate, though he is still the owner of record (^^^e 
§ 47) until the transfer is recorded upon the books, of 
the corporation. 

Each holder of stock for which the corporation has 
been paid in full, or for which it has been paid the 
agreed price, is entitled to receive a stock certificate 
signed by the president and the treasurer, or president 
and secretary, and sealed with the corporate seal. 
(See § 89.) This certificate states that the party 
named is the owner of so many shares of the com- 
pany’s stock, full-paid and non-assessable. This cer- 
tificate is not the stock, though colloquially so termed, 
any more than a deed is the land it transfers. It is 
merely evidence of the ownership of stock, in such 
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form as renders the transfer of the stock from hand 
to hand a simple matter. 

A stockholder whose stock has been paid for has a 
right to a certificate because he is already a stock- 
holder. The certificate is merely a convenient evi- 
dence of the fact. It does not of itself constitute him 
a stockholder, or, except in the matter of convenience, 
affect his ownership of his stock in any way. It might 
be lost or destroyed (See § 4S), but the party in whose 
name the stock stands on the books of the company is 
still a stockholder and entitled to the rights of a stock- 
holder in spite of this loss. If his rights are ques^ 
tioned he may refer to the stock book and its record 
will control. (See §§ 46, 91.) 

Stock certificates are usually bound in a substantial 
volume, numbered from one up, with a stub for each 
certificate upon which is kept a record of the facts 
relative to the issue of that certificate. This book of 
certificates is usually kept by the secretary. (See 
§ 89.) 

The owner of a stock certificate may assign it and 
thereby authorize the proper officials of the corpora- 
tion to transfer the stock it represents. The owner- 
ship of record is not, however, changed until such 
transfer has been made upon the books of the corpo- 
ration. If the owner wishes he may surrender a certi- 
ficate and have it reissued in two or more certificates 
of the aggregate value of the surrendered certificate. 
These certificates may be in his own name, or in the 
name of others as he may direct. 
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The officials to sign stock certificates are in some 
states designated by the statutes. Where this is not 
the case they are usually prescribed by the by-laws. 

§ 43. Issuance of Certificates. 

When the corporation is organized the stock certifi- 
cates are in the hands of the secretary, ready to be 
issued to the rightful owners, or to the parties desig- 
nated by them. It may be that preliminary subscrip- 
tions have been taken and the stock is to be issued to 
these subscribers, or the company may have been or- 
ganized to take over property, and, under the condi- 
tions of exchange, all the stock of the company is to 
be issued in payment for this property, or subscrip- 
tions may be offered at the time. In any case the pro- 
cedure as to the actual issuing of the certificates is 
much the same. 

Usually when stock is issued for property, the entire 
amount of this stock is included in the one first certi- 
ficate. If, as is generally the case, the stock is to be 
distributed among a number of persons, this original 
certificate is duly endorsed by the person in whose 
name it stands and is then turned back to the secre- 
tary with instructions for its reissue in such names 
and in certificates of such size as may have been 
agreed upon. 

Instead of this arrangement, on written order of 
the party transferring the property tO' the corporation, 
The stock is sometimes issued directly to the parties 
in interest, or, in accordance with their instructions, 
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in a number of certificates, the total of the shares rep- 
resented by these certificates equalling the full amount 
of stock to be issued. There is no legal objection to 
the plan, though the first arrangement is somewhat 
simpler. 

If preliminary subscriptions have been taken, and 
payment has been made, or is proffered, or if subscrip- 
tions are offered at the time, the stock is issued in 
accordance with the instructions of these subscribers. 
The officers of the corporation must be sure that their 
instructions come from the proper parties, but beyond 
this have no concern as to the names in which these 
certificates are made out, or as to the equitable owner- 
ship of the stock involved. 

When stock certificates are to be issued the secre- 
tai'y fills out the blank certificates in accordance with 
the requirements. These incomplete certificates are 
then turned over to the proper officials for signature. 
These do not affix the corporate signature but merely 
their respective official signatures. (See Forms 4, 5, 
47.) When signed, the secretary seals the certificates 
with the corporate seal, enters all the important data 
concerning each certificate upon its stub, and the cer- 
tificates are ready for issue. (See Forms 4, 5.) If 
the recipient is at hand he is required to sign the re- 
ceipt upon the stub of the certificate at the time de- 
livery is made. If he is at a distance a receipt is usu- 
ally mailed with the certificate, and, when signed and 
returned, is pasted or otherwise attached to the stub 
of its certificate. 
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When transfer agents and registrars are employed 
the stock certificates pass through their hands before 
issue, and usually these agents take entire charge of 
the matter. 

§ 44. Transfers of Stock. 

For convenience in transferring stock, each certi- 
ficate bears upon the reverse side a blank form of as- 
signment (See Form 6) which when properly filled 
out, or signed in blank and duly delivered, transfers 
the ownership of the stock represented by that certi- 
ficate. When this form is filled out in its entirety, the 
ownership of the stock passes to the party named in 
the assignment. If, however, the form is signed in 
blank, i. e,, with the name of the assignee omitted, 
the signature being duly witnessed, the certificate may 
be passed from hand to hand or used as collateral, 
without further endorsement or formality, the equit- 
able ozmiership of the stock following the certificate. 
Th.t ownership of record^ however, including the right 
to vote and share in dividends, remains with the orig- 
inal holder until the transfer is made upon the books 
of the corporation. (See §§ 47, 92.) For this reason 
when stock is purchased, the transfer should be made 
upon the books of the company without delay, unless 
it is designed to transfer the certificate to some one 
else very shortly, or unless the stock is by intention 
to be left in the name of the original owner. 

If the holder of a certificate endorsed in blank 
wishes to make himself a stockholder of record, he 
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writes his name in the proper place in the blank form 
and also enters either the name of the secretary of the 
company, or his own name or the name of some other 
suitable person as attorney to make the transfer on the 
books of the company. (See Forms 6, 7.) This at- 
torney, so designated, makes the transfer on the books 
of the company (See Forms 61, 62), surrenders the 
old certificates for cancellation, and the transferee 
thereupon becomes a stockholder of record, entitled to 
vote and to receive dividends. He is also' entitled to 
a new stock certificate or certificates, which he usually 
receives forthwith. (See § 48.) The secretary upon 
receiving the surrendered certificate cancels it, at- 
taches it to its stub, makes the proper entry on this 
stub and prepares the new certificate for issue. 

When a transfer of stock is duly entered on the 
books of the company and a new certificate has been 
issued in the name of the party entitled thereto, such 
issue by the company acts as a guarantee of title, 
and it is not necessary for a prospective purchaser to 
investigate further than to make sure that the certi- 
ficate is genuine and is properly in the hands of the 
holder. 

§ 45. Lost Certificates. 

A stockholder’s rights are not affected by the loss 
or destruction of his stock certificate. (See § 42.) 
Nevertheless its absence may involve much inconve- 
nience, more particularly if the stock is to be sold, and 
the stockholder usually wishes a duplicate issued. 
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This is within the province of the directors, subject, 
however, to any by-law provision which may apply. 
Usually the by-laws pi'ovide that a bond must be re- 
quired before a duplicate certificate is issued and this 
takes the matter out of the discretion of the board. 

In the absence of by-law provisions restraining them 
the directors may, if they deem such proceeding advis- 
able, order a new certificate issued in the place of a 
lost one. Inasmuch, however, as the corporation 
might be held responsible and lose the value of the 
stock if the lost certificate turned up in the hands of 
an innocent holder, the board usually will not order 
the issue of a duplicate certificate unless a proper bond 
of indemnity is given the company. (See Form 75.) 
At times the board will not even do this, but will de- 
cline to act until ordered so to do by a court having 
jurisdiction. Such an oi'der relieves the directors of 
any responsibility in the matter and the duplicate 
certificate then issues as a matter of course. If the 
lost certificate has been actually destroyed, as by fire, 
and the fact is proven beyond all doubt, the board 
might safely order the issue of a new certificate with- 
out requiring bond, if the by-laws permit. 

If a certificate is lost the secretary of the company 
should be notified promptly, as otherwise the stock 
certificate might be presented under circumstances 
which would justify him in making any desired trans- 
fer. After notification he would make such a transfer 
at his peril. 



STOCK. 


6S 


§ 46. Stock and Transfer Books. 

Corporations should, and, in many states, must 
keep a stock book or stock ledger showing who are 
stockholders, their addresses, when they became 
stockholders and how many shares they hold. (See 
Form 60.) In some states the stock book must be 
kept Open at all times during business hours for the 
inspection of stockholders and judgment creditors of 
the corporation. The stock book is the final authority 
as to who are the stockholders of the company enti- 
tled to vote and share in the dividends. Any statu- 
tory requirements should be fully observed. (See 

§ 910 

A book of blank forms for the transfer of stock, 
known as the transfer book, is required by law in 
some states and is commonly kept by the larger cor- 
porations as a convenient form of record. ( See § 90 ; 
also Forms 61, 62.) 


CHAPTER VI. 


STOCKHOLDERS AND THEIR MEETINGS. 


§ 47. What Constitutes a Stockholder. 

The stockholders of a corporation are those who 
actually hold its stock, or who have subscribed for 
its stock and have had their subscriptions duly ac- 
cepted by the corporation. A “stockholder of record” 
is one whose ownership of stock is duly recorded upon 
the books of the corporation. 

At the time the corporate charter is granted, the 
incorporators are the only stockholders, the allowance 
of the charter having the effect of an acceptance of 
their subscriptions by the corporation. Any other 
subscribers, whether prior to incorporation or other- 
wise, must await the acceptance of their subscriptions 
by the company before they become stockholders, or 
are entitled to act as such. 

The mere acceptance of their subscriptions consti- 
tutes the subscribers stockholders of the corporation. 
Neither payment of the amount subscribed, nor the 
issuance of stock certificates is necessary to the estab- 
lishment of their status. If they fail to pay their sub- 
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scriptions, they have no right to stock certificates and 
their general rights as stockholders may be forfeited, 
but until this is done by due proceeding, they are stock- 
holders, entitled to be recorded as such upon the books 
of the corporation and thereafter to vote and to exer- 
cise the other rights incident to membership in the 
corporation. 

When outstanding stock is purchased and the certi- 
ficate is transferred to the purchaser by endorsement, 
the transfer must be entered on the books of the com- 
pany before such purchaser becomes a stockholder of 
record, entitled to vote, to share in dividends, and to 
receive a certificate of stock in his own name. Until 
that time he is the equitable owner of the stock, but 
he has not entered into formal possession and is not 
known or recognized in any way as a stockholder. 

§ 48. Rights of Stockholders. 

The individual stockholder has but little part in the 
active management of the corporation. At the annual 
meeting each year he has the right to appear and vote 
in the election of directors and upon any amendment 
of the by-laws or other general matters brought be- 
fore the meeting. The actual management then de- 
volves upon the board he has helped to elect and he 
does not usually have any further direct concern with 
the affairs of the company until the next annual 
meeting. 

The rights of holders of common stock may be 
stated as follows : 
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1. To be notified of and to participate in all 
stockholders’ meetings, in person or by proxy, 
and to cast one vote for each share of stock 
held. 

2. To share, in proportion to the amount of 
stock owned, in all dividends declared on the 
common stock. 

3. In event of the dissolution of the corpo- 
ration to share in like proportion in any assets 
remaining after all the corporate debts and ob- 
ligations have been paid. 

4. To inspect the corporate books and ac- 
counts. 

It should be said, however, that this last right has 
been so restricted by late decisions and legislation as 
to amount to little more than the right to inspect the 
list of holders of stock as shown by the stock ledger. 

Holders of preferred stock have the same rights, 
except as these may have been extended or restricted 
by the conditions under which the stock was issued. 

§ 49. Powers of Stockholders. 

The powers of the stockholders may be summar- 
ized as follows: 

1. Adoption or amendment of by-laws. 

2. Election of directors. 

3. Amendment of the charter. 

4. Dissolution of the company. 

5. Sale of the entire assets of the company. 

6. The exercise of any specially conferred 
charter powers. 

In matters like the amendment of the charter or the 
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dissolution of the company, the power of the stock- 
holders is usually regulated by statute and in most 
cases two-thirds of the stockholders must agree before 
effective action may be taken. 

If any illegal action is about to be taken by the di- 
rectors, or by the officers or the other stockholders of 
the company, the individual stockholder may appeal 
to the courts for such relief as is possible. Sometimes 
proposed action of the directors that is distasteful to 
the majority of the stockholders may be prevented by 
the calling of a special meeting of the stockholders, 
and the amendment of the by-laws thereat in accord- 
ance with the necessities of the case. This course is, 
however, somewhat radical and is not available in 
most cases of disagreement between stockholders and 
directors. 

' The board of directors is the sole managing and 
controlling authority of the corporation. The stock- 
holders make the by-laws by which the directors are 
controlled, and elect the directors by whom the corpo- 
rate affairs are conducted, but beyond this they do not 
interfere in any way with the transaction of the cor- 
porate business or the management of the corporate 
property. All this rests with the board. Nor can the 
stockholders act directly for the corporation. A con- 
tract signed by every stockholder would not be the 
contract of the corporation and would not bind the 
corporation, unless also signed by its proper officers, 
or otherwise formally accepted by its directors. 
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§ 50. Liabilities of Stockholders. 

A stockholder is liable to the company, or to its 
creditors, for any instalments remaining unpaid upon 
stock subscribed for by him. He may also be liable to 
creditors on any stock held by him, which is not full- 
paid. (See § 37.) Should dividends be paid from 
capital, instead of from profits, stockholders are 
liable to corporate creditors for any amount so re- 
ceived by them. 

The stockholders of New York corporations are 
personally liable for all debts due to laborers, servants 
or employees for services rendered the corporation. 
This is an unusual provision found in but few other 
states, and proceedings under it are infrequent. Stock- 
holders of California corporations are liable for their 
proportion of any corporate debts even though their 
stock may have been paid in full. Unusual liabilities 
are also found in a few other states. 

Also stockholders of national banks and of most 
state banks and trust companies are held liable in case 
of the insolvency of their institutions for an amount 
equal to their original subscriptions. 

As a rule, however, in the ordinary business cor- 
poration the holder of full-paid stock is in no danger 
of losing anything more through corporate failure or 
involvement than the amount he has actually invested 
in his stock. That is, if the corporate business is an 
utter failure, the holder of full-paid stock will lose 
the money he paid for his stock, but can lose nothing 
more save by his own action or consent. (See § 12.) 
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§51. Meetings. 

In some few states the statutes provide that corpo- 
rate action may be effected in certain stated cases by 
written assent thereto of all the stockholders or di- 
rectors. Except when so provided by statute, corpo- 
rate action may only be taken at meetings and in no 
other way. The written assent of all the stockholders 
is absolutely ineffective, nor can the directors act by 
signed agreement without a meeting. 

In all matters where the procedure is not specifically 
prescribed by the by-laws the corporate meetings — 
both of stockholders and of directors — are governed 
by the usual parliamentary law, which it is the duty 
of the president' to enforce. Some particular manual 
of parliamentary law is frequently adopted to control 
in all cases not covered by the by-laws. Occasionally 
.the by-laws prescribe the manual to be used. 

§ 52. Annual Meeting. 

The annual meeting is the only usual regular meet- 
ing of stockholders and is as a rule the one occasion 
on which the stockholders participate actively in the 
affairs of the company. It must be held in the state 
in which the company is incorporated, unless the laws 
of such state expressly provide otherwise, and is usu- 
ally required to be held in the principal office of the 
company. (See § 96.) 

At the annual meeting the directors for the ensuing 
year are elected, the reports of the officers- are pre- 
sented, any amendments to the by-laws may be sub- 
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mitted and acted upon, and any affairs of the company 
requiring the action or attention of the stockholders 
may be presented for consideration. If any sweeping 
change in the business or policy of the company is 
desirable, it is usually authorized by action of the 
stockholders at this meeting. (See Forms 24, 25, 
33 > 35 -) 

§ 53* Special Meetings. 

If action by the stockholders is necessary in the in- 
terim between the annual meetings, a special meeting 
must be assembled. Such special meeting of the 
stockholders is called by resolution of the directors, 
or by a call signed by the majority of the stockholders, 
or in any other way the by-laws may prescribe or 
permit. (See § 54.) This call is followed by a notice 
to the stockholders, giving the necessary details of the 
meeting to be held. The method of calling* special 
meetings and of notifying them to the stockholders, 
as well as the general procedure in connection with 
such meetings, is usually prescribed in the by-laws and 
must be carefully followed. 

The call for a special meeting (Form 27), and also 
the notice issued pursuant to this call (See Form 28), 
must recite the three essentials, viz.; the time, place 
and purposes of the meeting called, and every stock- 
holder must have due notification. No business ex- 
cept that specified in the call and notice may be legally 
transacted at a special meeting. 

Where the stockholders are not too numerous, much 
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time and trouble in assembling special meetings may 
often be saved by the stockholders uniting in a call 
and waiver of notice. (See Form 26.) If all will 
sign this, no further formality need be observed, and 
the meeting may be held forthwith. This is the usual 
procedure in the case of organization meetings which 
are, in fact, merely special meetings of the stock- 
holders. 

§ 54. Notice of Meeting. 

A clear distinction must be made between the call 
for a meeting and the notice by which such meeting 
is actually assembled. Colloquially the two terms are 
often confused. The call is a formal request or de- 
mand from the president, or some proportion of the 
directors or stockholders as may be prescribed by the 
by-laws, for the assembling of the stockholders or 
directors for specified purpose in special meeting. It 
is preliminary to the notice and is the authority under 
which notice of a special meeting is sent out Regular 
meetings are not called, except in so far as the provi- 
sions of the by-laws in regard thereto serve as a stand- 
ing call. In sending out notices of regular meetings 
the secretary ordinarily acts under authority of these 
by-law provisions alone. Special meetings must, 
however, be formally called and this call when prop- 
erly issued, authorizes the secretary to send out no- 
tice of the desired meeting. Notices of special meet- 
ings should always specify the authority under which 
they are issued. (See Form 28.) 
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The by-laws should provide very explicitly the man- 
ner in which notice of both special and annual meet- 
ings is to be given stockholders. Every stockholder 
is entitled to due notice of the time and place of meet- 
ings in which he is interested, and this notice should 
be given such reasonable time in advance of the meet- 
ing — usually five to ten days — as will enable him to 
attend conveniently. 

The statutes in many of the states provide for notice 
of annual meetings by publication in some suitable 
newspaper of the vicinity. In a large city this is a 
very uncertain method and should be supplemented by 
notice sent by mail to the last known address of each 
stockholder. (See Form 25.) 

If the by-laws specify the time and place of regular 
meetings, the neglect of the secretary to send out or 
publish the prescribed notice will not ordinarily in- 
validate the proceedings at such meeting. (See Form 
24.) The proper notice should always be sent, partic- 
ularly if important action is to be taken, but, unless 
the conditions are unusual, the by-law provisions are 
held to act as a sufficient notice of the time and place. 
A special meeting is, however, invalidated by failure 
of notice unless otherwise expressly agreed by every 
party entitled to notice. (See § 53.) 

Notices of regular meetings generally specify the 
purposes of the meetings they announce. This is not 
essential — unless matters of special importance are to 
be considered — but is customary. Notices of special 
meetings should always state the purposes of the meet- 
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ings called and no business may be legally transacted 
at such meetings — save by consent of every stock- 
holder of the corporation — unless it has been stated 
in the notice. 

§ 55* Quorum. 

The quorum, i, e,, the proportion of the outstand- 
ing stock which must be present to enable the trans- 
action of business at a stockholders’ meeting, should 
be prescribed in the by-laws. The usual provision 
requires the presence of a majority of the outstand- 
ing stock. When a quorum is present, a majority of 
this quorum has power to decide any question that is 
brought before the meeting. 

If a quorum is not present at any meeting, the stock- 
holders in attendance are not able to transact business, 
but they may adjourn from day to day, until a quorum 
is secured, and the meeting held. This saves the 
trouble, formality and possible delay of calling an- 
other meeting and is sometimes a very convenient pro- 
cedure. 

In the absence of statutory regulation, any desired 
proportion of the stock may be designated by the by- 
laws as a quorum for the transaction of business. For 
obvious reasons a quorum should usually require a 
majority of the outstanding stock. If there are no 
by-law, charter or statutory requirements as to the 
proportion of stock necessary to constitute a quorum, 
the common law rule prevails and the holders present 
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—provided there are more than one — form a quorum 
capable of transacting business. 

§ 56. Voting. 

Only stockholders of record (See § 47) are enti- 
tled to vote at annual and special meetings of the 
stockholders. Each stockholder of record is entitled 
to one vote for each share of stock held in his name. 
In elections of directors this means that for each 
share of stock held the stockholder is entitled to cast 
one vote for each director to be elected, — that is, if 
five directors are to be elected he may cast one vote 
for each of these. Under the cumulative system of 
voting, which is designed to secure minority represen- 
tation on the board, the stockholder still casts one 
vote for each director to be elected, but he may cast 
all five votes — if five directors are to be elected — for 
any one candidate or may distribute them among the 
five as he sees fit. (See §§ 112, 135.) 

Voting at elections of directors is usually by ballot. 
(See Forms 69, 69a.) 

§ 57. Proxies. 

Any stockholder entitled to vote at a stockholders’ 
meeting may usually give a proxy, or — as it may 
otherwise and properly be termed — a power of attor- 
ney empowering some other party to attend at stock- 
holders’ meetings as his representative and vote upon 
his stock in his stead. If this right of substitution 
is not given by the statute law, it should be provided 
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for in the by-laws. It is not a common law right 
and does not exist unless expressly given by some 
competent authority. 

By means of proxies important meetings are often 
held with only a few persons present, enough stock 
being represented by proxies in the hands of those 
present to make up a quorum and enable a legal meet- 
ing to be held. The person holding a proxy is fre- 
quently himself designated the ‘'proxy’’ of the person 
he represents. 

In some states the life of proxies is regulated by 
statute, as in New York where a proxy must be ex- 
ecuted not more than eleven months before it is used, 
in New Jersey where three years is the legal limit 
and in Maine, where a proxy must be executed within 
thirty days of the date of the meeting. 

Proxies, unless the holder has himself some interest 
in the stock he represents, are revocable at any time, 
and this notwithstanding the fact that the terms of 
the particular proxy may state that it is irrevocable. 
The mere presence of the owner of stock at a meet- 
ing acts, if he so desires, as a revocation of proxies 
given by him for that meeting. A second proxy given 
while another proxy on the same stock is outstanding 
acts, when presented to the secretary, as a revocation 
of the first proxy. 

A proxy may be so drawn if desired as to convey 
a limited right, such as to vote only on some special 
subject or in some particular way, or at some special 
meeting. A stockholder may, if he wish, give a 
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proxy for a specified portion of his stock, reserving 
the right of representation on the balance to himself 
or conveying it to some one else by a second coexist- 
ent proxy. 

A person holding a proxy, unless limited by the 
terms of the proxy itself, has every right of partici- 
pation in the meeting at which he acts that the stock- 
holder would himself possess if personally present. 
(See Forms i6, 32-34.) 

§ 58. Election of Directors. 

The annual election of directors is the most impor- 
tant event in the corporate calendar, though in small 
corporations when there have been no material 
changes of stock during the year the election is fre- 
quently omitted, the old board merely holding over 
for another term. If all the stockholders acquiesce, 
there is no legal objection to this procedure. 

Owing to the importance of the subject, many states 
have passed special laws regulating the election of 
directors. These usually provide that the election 
must be by ballot and must be conducted by inspec- 
tors of election appointed for the purpose. The by- 
laws should provide for all details relating to elec- 
tions. (See § 56; also Form 13, Art. I, Sec. 5.) 

§ 59. Officers of Meetings. 

In the sn^aller corporations the regular officers of 
the company usually act as the officers of stockholders' 
meetings. In the larger corporations the stockholders 
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custornarily have their own officers of meetings, who 
may or may not be the regular officers of the company. 

If the stockholders are to have their own officers of 
meetings, the by-laws will usually, though not neces- 
sarily, so state and also provide for the election or ap- 
pointment of these officers. In the absence of any 
by-law provision for officers of meetings, a meeting 
of stockholders should be called to order by some 
member present, and a president, or chairman, and a 
secretary, elected or appointed for the occasion. 

If the regular officers of the corporation are to serve 
at stockholders’ meetings, this should be prescribed 
by the by-laws, as otherwise they have no authority 
to so act. (For officers of directors’ meetings see 
§ 66 .) 



CHAPTER VIL 


DIRECTORS AND THEIR MEETINGS. 


§ 6o. Status and Functions of Directors. 

The board of directors is the most important feature 
of the corporate organization. Elected by the stock- 
holders, it has the entire management of the corporate 
affairs. In its turn the board elects the officers of the 
corporation, through whom it acts. It also employs 
such other agents and employees as may be necessary 
for the proper conduct of the corporate business. 

The directors of a corporation are held to be its 
agents, and, in a measure, trustees for the stock- 
holders. It is their duty to act with all proper care 
and diligence in looking after the affairs and property 
of the corporation, and they are responsible for its 
proper management. 

Not infrequently the directors are styled ^^ofificers’' 
of the company. This designation is legally correct 
but as it tends to produce confusion it is not employed 
in the present volume. 

The directors are usually elected at the annual meet- 
80 
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ing of the stockholders to serve for the ensuing year. 
Should the annual meeting be omitted, or should the 
stockholders . fail to elect a new board at the annual 
meeting, the directors then in office continue to serve 
until the election of their successors and this whether 
such continuance of their term is specified in the by- 
laws or not. Until the election of their successors, 
these ‘'hold over'’ directors have every power that 
they possessed before the expiration of their elective 
term. 

§ 6i. Number and Authority. 

The number of directors composing the board is in 
many states fixed within certain limits by statute. In 
most of the states there must be at least three direc- 
tors. The maximum number is not usually desig- 
nated. For all ordinary corporations a small board 
is most convenient, and, as a rule, most effective. If 
the board is large the individual responsibility of the 
members is much diminished or lost, prompt effective 
action is practically impossible and at times it is even 
difficult to secure a quorum for the transaction of 
necessary business. 

When the board is unwieldy or difficult to assemble, 
the actual administration of the corporate affairs is 
usually delegated to an executive committee composed 
of from three to five members. (See § 73.) By this 
device the prompt and effective action of a small body 
is secured for the actual direct management, while 
the board in which rests the nominal control — and 
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the actual final authority — may be as large in size 
and as irregular in meeting as the conditions dictate. 
A large board is not infrequently necessary or very 
desirable in order that all interests may be repre- 
sented, or that stockholders of special weight and in- 
fluence may be included. 

The board elects the corporate officers, appoints 
such other agents as may be necessary and has entire 
charge of the property, interests, business and trans- 
actions of the company. Unless with the express 
sanction of the stockholders its authority does not ex- 
tend to radical action, such as the sale of the entire 
assets of the company, which is a virtual winding up 
of the corporate business, but does cover all ordinary 
corporate transactions. In these matters the directors 
have the widest discretion and are practically indepen- 
dent of the stockholders, except in so far as these lat- 
ter control by means of charter or by-law provisions. 
To such provisions the directors are amenable. 

The directors can only act collectively and in a 
regular meeting or in a duly assembled special meet- 
ing. A single director unless authorized thereto by 
resolution of the board, or specially empowered in 
some other way, has no standing of any kind in cor- 
porate matters above that of any other stockholder. 

§ 62. Liabilities. 

Directors are held to be quasi trustees for the stock- 
holders. As such, they are liable for any wrong- 
doing; also for any neglect that results in loss to the 
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corporation. For instance, they are liable if they 
issue stock as full-paid which is not full-paid, or pay 
dividends out of the capital of the company when 
there are no profits, or otherwise abuse their power, 
or grossly mismanage the affairs of the company. In 
short, they have undertaken a trust, and they must 
conduct themselves in its administration as would 
careful business men in the management of their own 
private affairs. 

In addition to this general liability, special laws 
have been enacted in many states, making directors 
liable criminally, as well as civilly, for certain acts, 
such as declaring illegal dividends, making loans to 
stockholders out of corporate funds, making false 
reports, etc. 

As a trustee, a director must have no interest ad- 
verse to the interests of the company, and he should 
not involve himself personally in any contract or busi- 
ness in which the company is concerned unless the 
matter in hand is clearly to the advantage of the 
company. The courts scrutinize transactions of this 
kind closely and an objecting stockholder may have 
a contract between a director and the company set 
aside if he can show that undue influence has been 
used to secure such contract, or that it is not to the 
best interests of the company. 

In many of the large corporations of the present 
day, the corporate operations are so extended and di- 
versified that prohibition of contracts in which their 
directors are interested would seriously restrict the 
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corporate business. For this reason the by-laws of 
these corporations frequently provide that corporate 
contracts in which the directors are interested, direct- 
ly or otherwise, may be entered into under certain 
prescribed conditions. These usually provide that a 
majority of the directors or a majority of a quorum, 
outside the interested member or members, must vote 
for such contracts, or that they must be authorized 
by a certain prescribed number of directors who are 
not interested. 

§ 63. Qualifications. 

In most of the states the statutes require that direc- 
tors shall be stockholders of the company; also, usu- 
ally, that one member of the board shall be a resi- 
dent of the state of incorporation. In some of the 
states the stockholding requirement may be waived 
by proper provision in the charter or by-laws. If 
directors are required to be stockholders, any direc- 
tor disposing of his stock thereby vacates his office, 
and the position he occupied is vacant and may be 
filled by the board without any formality beyond the 
election of his successor. One or more shares of stock 
are often given to a party desired as a director in or- 
der to qualify him for the position. Such directors 
are termed ''dummy'’ directors. (See §§ 123, 147.) 

In most, if not all of the states, married women 
may act as directors, as may, generally, any person 
capable of contracting. 
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§ 64. Vacancies. 

A board of directors may continue to act though 
there be vacancies, provided sufficient members re- 
main and are present to make up a quorum. As a 
measure of safety, however, vacancies should be filled 
as they occur and authority to do this should be con- 
ferred on the board by the by-laws. The board does 
not possess this power unless it is specifically given. 

Directors can not be removed, either by the other 
directors, or by the stockholders, unless such power 
of removal is expressly given by the certificate of in- 
corporation, the by-laws, or the statutes of the state. 
Where directors may be removed for cause, charges 
of sufficient weight to justify the removal must be 
preferred, due notice must be given the accused per- 
son, and the charges must be substantiated before 
his position may be declared vacant. 

§ 65. Classification. 

In the larger corporations to avoid the possibility 
of sudden changes of policy that might result from a 
sweeping change in the personnel of the board, the 
directors are frequently divided into classes, differing 
only in the time of their election. The usual number 
of classes is three, and, after the first election, the di- 
rectors of one of these classes are elected each year 
and hold over for three years. Under this arrangement, 
after the first election, only one-third the total number 
of directors is elected each year, and three years are 
required to make a complete change of the board. 
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It is obvious that the plan completely prevents any 
sudden change in the composition of the board, unless 
by general consent and arrangement, and therefore 
insures stability in the management of the corpora- 
tion. Such classification is not usual in the smaller 
corporations and would not as a rule be of any ad- 
vantage to them. 

§ 66. Regular Meetings. 

The times and places for regular meetings of the 
directors are fixed by the by-laws. Monthly meetings 
are generally prescribed, but the frequency of such 
meetings will be determined entirely by the require- 
ments of the particular corporation. In a small com- 
pany one regular meeting a year may suffice. Should 
action of the board prove necessary in the interim, 
special meetings may be readily called, or be held by 
consent whenever the occasion arises. As a general 
rule directors must hold their meetings in the state 
of incorporation and these meetings are usually held 
ill the principal office of the company. (See § 96.) 
They may be held elsewhere in the state if permitted 
by the by-laws, or without such permission, by unani- 
mous consent of the members of the board. A meet- 
ing outside the state is not legal except where ex- 
pressly permitted by the statutes of the state. 

Directors can not give proxies to others to act for 
them at meetings of the board, but must be personally 
present if they wish to be represented. 

The officers of the company are also the officers of 
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the board and act as such at all board meetings. An 
exception to this general statement must be made as 
to some of the larger corporations in which a special 
presiding officer termed the chairman of the board 
is not uncommon. 

§ 67. Special Meetings. 

The by-laws should clearly prescribe the method by 
which special meetings of the board are to be called. 
Commonly it is provided that the president or two or 
more of the directors may call such meetings. Calls 
for special meetings must specify the time, the place 
and the business to be transacted, these details must 
be repeated in the notice, and no other business than 
that so specified may be transacted at that meeting. 
(See § 68.) 

If, however, all the directors meet or are present 
and consent, a special meeting may be held then and 
there, without call or notice of any kind, and in the 
absence of objection any proper business whatsoever 
may be transacted. Where the board is small and 
easily assembled such a ‘^consent” meeting is conve- 
nient and entirely unobjectionable. As all are pres- 
ent and consent, every formality is thereby waived 
and no dispute as to the legality of such a meeting 
can arise later. The presence of all the directors at 
the meeting and their consent thereto should, how- 
ever, be very clearly evidenced, either by proper entry 
in the minutes, or, better, by a written statement 
signed by all the directors. 
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When this method can not be followed, a call and 
waiver of notice, signed by all the directors, makes 
it likewise possible to hold an immediate meeting 
without further notice. (See Form 30.) When nei- 
ther of these methods is practicable, the formalities 
prescribed by the by-laws for the calling of special 
meetings should be closely followed. (See Form 
30a.) 

§ 68. Notice of Meetings. 

The members of the board are supposed to know 
when and where its regular meetings are held, and, 
even though notice be required by the by-laws, failure 
of notice will not invalidate the proceedings of such 
a meeting. Notices should, however, always be sent 
out, both to insure the attendance of the members of 
the board at the meeting, and to remove any possi- 
bility of dispute or trouble as tO' its proceedings. Usu- 
ally such notices specify the important matters that 
are to come before the meeting. 

With special meetings the case is quite different. 
Here due notice as to the time, place and purposes of 
the meeting is absolutely essential and if any director 
does not receive this notice he is not bound by the 
action of such special meeting and may have its pro- 
ceedings set aside if he chooses to take the necessary 
steps. Therefore the directions of the by-laws should 
be followed to the letter both as to the call and notice 
of special meetings, and, whether required by the by- 
laws or otherwise, every notice should distinctly spe- 
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cify the time and place of the meeting and the busi- 
ness to be considered thereat. (See Form 31.) 

As has been stated (§ 67), notice of special meetings 
may be waived and the meeting held at any time and 
place and any business transacted thereat by agree- 
ment of all the directors, 

§ 69. Quorum. 

A majority of the board is usually necessary to 
constitute a quorum. This means a majority of the 
whole board, not a majority of some reduced mem- 
bership caused by resignations or removals. A ma- 
jority of the prescribed quorum decides the action of 
the board. Unless regulated by statute the charter 
or by-laws may prescribe the number necessary to 
form a quorum. To allow less than a majority of 
the board to constitute a quorum is not uncommon 
but is a measure of doubtful wisdom. 

§ 70. Election of Officers. 

The board can only act through officers and agents, 
who are elected or appointed by the board. Usually 
the election of officers is held at the first board meet- 
ing in each year after the new directors for the com- 
ing year have been themselves elected. This is so ar- 
ranged in order that the new directors may elect their 
own officers and thereby secure an official staff in har- 
mony with their views and policy. The usual execu- 
tive officers are a president, vice-president, treasurer 
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and secretary. Two ofifices may be held by the same 
person if the duties are not incompatible. (See § 75.) 

The directors have the right to fill any official va- 
cancy occurring during the year. They have no right, 
however, to remove officers — except for cause — unless 
such power is expressly given them by the by-laws, 
the charter, or the laws of the state. In some few 
states broad rights of removal are given the directors 
by statute. 

In case of any failure to elect officers at the ap- 
pointed time the old officers hold over until their sue-' 
cessors are elected. Until superseded these old offi- 
cers have the same power to perform the duties of 
their respective offices that they enjoyed before the 
expiration of their term. If the board fail to elect 
officers at the appointed time, directors may, if they 
see fit, hold such election at the next regular board 
meeting, or at a special meeting called for the pur- 
pose. 

§ 71. Compensation of Directors. 

In the larger corporations it is generally provided 
that a director attending any meeting of the board 
shall receive a certain fee for his attendance. The 
amount of this fee is best fixed by the by-laws and 
ordinarily ranges from five to twenty dollars. If a 
director is absent from a meeting, his fee for that 
meeting is lost to him. Except for these fees direc- 
tors do not usually receive compensation unless they 
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perform some special service outside the ordinary- 
duties of a director. 

If the directors are to receive payment for their 
services, that fact should be explicitly stated in the 
by-laws. In the absence of any such provision the 
services of the directors are supposed to be given 
without charge. 

§ 72. Power to Pass By-Laws. 

Originally by-laws were passed by the stockholders 
alone, and one of the principal purposes of these 
by-laws was to define and limit the action of the di- 
rectors and officers of the company. In the present 
day this has been modified in some of the states by 
statutes giving the directors more or less power over 
the by-laws. In some other states such power may 
be given the directors by suitable charter and by-law 
provisions. 

Under the New Jersey laws it is possible to give the 
directors absolute power to make and alter the by- 
laws, and in the great corporations formed in that 
state for the purpose of combining industrial enter- 
prises and for other large undertakings, such author- 
ity is usually conferred upon them. In New York 
the directors may neither repeal nor alter by-laws 
adopted by the stockholders, but are allowed to pass 
additional by-laws in harmony with those of the stock- 
holders. The New York rule would seem to go as 
far in this direction as is safe for the ordinary cor- 
poration. (See § 31.) 
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§ 73. Executive Committee. 

In the larger corporations the board of directors 
is generally composed of a number O'f members and 
these members are usually busy men living in differ- 
ent parts of the country and difficult to assemble. 
Many of them are on the board solely as representa- 
tives of special interests, or because of wealth or in- 
fluence, and not because of peculiar fitness for the 
conduct of the corporate business. Under such con- 
ditions the board is not an effective instrument. Its 
slow, formal and uncertain operation is then advan- 
tageously replaced by the prompt and efficient action 
of a _ small, selected executive committee. 

The membership of this committee is seldom less 
than three or more than five. Too large a committee 
would involve the very evils it was created to avoid. 
It must be composed of members of the board and 
this membership is supposed to be made up of those 
most competent to manage the corporate affairs. Usu- 
ally for the interim between board meetings all the 
powers of the board are given to this committee. 

The executive committee appointed with such pow- 
ers is the real managing body of the corporation. It 
is subject to the instructions of the board, but this 
latter body as a rule merely supervises the work of the 
committee, acting only in those matters which are 
referred to it by the committee or which are of un- 
usual importance. The power of the committee is 
generally defined by the charter or by-law provisions 
under which it exists. 
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When the board of directors is small, an executive 
committee is not only unnecessary, but may become 
an actual menace to the interests of the corporation. 
In such cases the committee is apt to improperly mo- 
nopolize the management of the corporation, the 
board being excluded from its rightful direction of 
the corporate affairs. 

§ 74. Finance Committee. 

In the larger corporations, in addition to an execu- 
tive committee, a finance committee is often provided 
to supervise and direct the financial affairs of the com- 
pany. For the interims between board meetings the 
scope, powers and authority of this committee in mat- 
ters relating to the finances of the company are, as a 
rule, the same as those of the board. A finance com- 
mittee is superfluous in the smaller corporations. 

The finance and executive committees are perma- 
nent, or standing committees. Still other standing 
committees are found in some of the large corpora- 
tions. 


CHAPTER VIIL 


OFFICERS. 


§ 75. Enumeration ; Qualifications. 

The term “officer'' is usually applied to those agents 
of the corporation who are elected or appointed by 
the board of directors as the direct executive repre- 
sentatives of the board and of the corporation. Tech- 
nically the directors are themselves officers, but this 
application of the term is apt to cause confusion. 
(See § 60.) 

The necessary officers of the corporation are the 
president, secretary and treasurer. In the smaller cor- 
porations when the duties are compatible two of these 
offices are frequently held by one person. In the 
larger corporations the number of officers is increased 
by the addition of one or more vice-presidents, assist- 
ants for the secretary and treasurer, a managing di- 
rector or general manager, an auditor and a counsel 
for the company. Sometimes also a chairman of the 
board and officials for the standing committees are 
added. 

The officials named, are, for the most part, elective, 
94 
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and, with the occasional exception of the general man- 
ager and the assistant officers, report directly to the 
board or to the standing committees. All these are 
officers of the company while those lower in its ser- 
vice are ranked as agents and employees. 

The annual election of officers usually follows close- 
ly the election of directors, being held as soon there- 
after as the newly elected board can be properly as- 
sembled. This is done in order that the new direc- 
tors may choose officials acceptable to them and in 
harmony with their views. (See § 70,) 

The president and vice-president, as presiding offi- 
cers of the board, should be chosen from its member- 
ship. Save as to these, the officers need not be selected 
from the board though the treasurer is frequently 
chosen from among the directors and the other offi- 
cials are so selected when convenient. Financial 
standing or ability is a necessary qualification for the 
treasurership of the larger corporations. A knowl- 
edge of the duties of the position would seem to be a 
necessary qualification for all corporate officials, 
though other considerations frequently prevail. 

§ 76. Vacancies and Removals. 

The directors have power to fill any vacancies that 
may occur among the officials of the corporation, such 
interim appointments holding for the unexpired term. 
Offiqers can not be removed at the pleasure of the 
board unless the by-laws, charter or statute law gives 
the directors this power. The directors may, how- 
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ever, remove an official for good cause without spe- 
cial authorization. 

When the removal of an officer for cause is contem- 
plated, charges should be made, the accused be noti- 
fied of these charges and full opportunity be allowed 
him for a hearing. Should the removal be made with- 
out such procedure, or with it, but on insufficient 
grounds, both the corporation and the directors per- 
sonally might be liable in damages. 

§ 77. Liabilities of Officers. 

Officers are liable generally for all damages result- 
ing from their negligence or active wrong-doing in 
connection with official duties. In addition the laws 
of most states impose upon them special liabilities for 
various acts and omissions, such as the failure or re- 
fusal to allow proper inspection of the stock books of 
the company, the making of false reports or certifi- 
cations, loaning corporate funds to stockholders, and 
other similar cases of neglect or malfeasance. 

§ 78. Compensation of Officers. 

Usually officers of a corporation are paid for their 
services and if necessary may collect such payment 
from the corporation by process of law. If, however, 
they stand in any relation to the corporation — such as 
that of a director or stockholder — that would justify 
the inference that they were to serve without compen- 
sation and there is no by-law, resolution of the board, 
or other well-understood agreement for official sala- 
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ries, they have, generally speaking, no claim to pay- 
ment for their services. Nor in the absence of provi- 
sion for compensation is it ordinarily allowable for 
the directors — unless with the consent of all the stock- 
holders — to vote a salary or payment to a director 
or stockholder for services as an officer after such 
services have been rendered. 

It is therefore advisable in all cases that the inten- 
tion as to compensation of officers shall be clearly 
stated in the by-laws, — either that officials shall serve 
without compensation, or with salaries specified in the 
by-laws or with such salaries as the board shall desig- 
nate at the time of their election. 

Occasionally such liberal salaries are paid to the 
corporate officials as to amount practically to a divi- 
sion of the corporate profits among them. In close 
corporations where all the stockholders are either offi- 
cials or satisfactorily represented on the official staff 
this is at times a matter of agreement. Under such 
conditions the arrangement is legitimate and unob- 
jectionable. Occasionally, however, the device is 
adopted in order to deprive the stockholders of profits 
which would otherwise and properly be received by 
them as dividends. Where any apprehension of such 
improper practices exists, the possibility should be pre- 
vented by by-law restrictions on salaries. (See §§ 

115. I 39 -) 

§ 79. Powers and Duties of Officers. 

The officers of the company carry out the instruc- 
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tions of the board, and outside the routine duties as- 
signed them by the by-laws, or by the statutes, have 
no independent powers or authority of any kind. The 
duties of officers should be clearly stated in the by- 
laws, but, if not, may be prescribed by the board 
within the general limits set by custom. The usual 
duties performed by the respective officials of the cor- 
poration are much the same in the different corpora- 
tions, varying somewhat with the size of the corpora- 
tion and the nature of its business. 

It is to be noted, however, that outside of the few 
statutory duties prescribed in most states, such as mak- 
ing reports, filing statements, etc., the duties of the 
various officials are absolutely within the discretion 
of the stockholders, and may, by proper by-law pro- 
vision, be fixed in accordance with their wishes. Oc- 
casionally this power is exercised so as to materially 
change the usual relative status of the different offi- 
cials. 

In the present chapter the powers and duties as- 
signed the various officials are those customary in 
the ordinary corporation of moderate size. 

§ 80. The President. 

The president is the most important officer of the 
corporation. He presides over the meetings of the 
board, and, if authorized thereto by the by-laws, over 
the meetings of the stockholders. He can bind the 
corporation in most routine matters, and usually af- 
fixes the corporate signature to all important instru- 
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merits requiring such signature. He must, however, 
be specially authorized by the board in order to bind 
the corporation in matters of unusual importance or 
outside the regular routine. (See § 98.) 

The president should exercise a general supervision 
over all the corporate business, and, as necessary or 
required, report to the board and to the stockholders 
as to the condition of the company's business. 

The president is sometimes authorized to affix the 
. corporate seal and is frequently required in connection 
with the treasurer to sign or countersign the corpo- 
rate checks. He is also frequently given the same 
power to endorse negotiable paper and to endorse 
checks for deposit as is given the treasurer. He is 
also usually required with the treasurer or secretary 
to sign the certificates of stock. 

§ 81. The Vice-President. 

Vice-presidents, designated and ranked as first, 
second, third and so on, are elected in accordance with 
the corporate needs. These in the order of precedence 
perform the duties of the president in the absence or 
disability of that official or in his refusal to serve. 
Also in the larger corporations special duties, or 
a portion of the president's usual duties, are assigned 
to one or more of the vice-presidents. 

Frequently the number of vice-presidents is swelled 
merely to provide honorary positions for members of 
the board. In the smaller corporations, on the other 
hand, the position of vice-president is sometimes 
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OHiitted entirely, its duties being assigned the treas- 
urer, or the treasurer being elected as both vice-presi- 
dent and treasurer. 

A vice-president may take the place of the president 
only in the absence, disability or refusal of this latter 
to act. At other times a vice-president has no more 
power to act for the president, or as president, than 
has any other officer of the corporation, and should 
he so act it would be ineffective and his action would 
not be binding on the corporation. Also the absence, 
or disability of the president must be real and his re- 
fusal to act must be a distinct refusal to fulfill the gen- 
eral duties of his position, before the vice-presidents 
are competent to perfonn his duties. In event of any 
question as to the competence of a vice-president to 
act the board of directors must judge. 

§ 82. The Secretary. 

The secretary's usual duties require him to keep a 
record of the proceedings of the stockholders and di- 
rectors, to send out notices of meetings, to issue stock 
certificates, to keep the record of stock and stock- 
holders, to notify officers of their election, to sign or 
countersign such corporate instruments as the board 
miay direct, and to preserve and keep safely all such 
corporate instruments and records as do not pertain 
to the work of the treasurer, and are not otherwise 
assigned. (See §§ 87-91.) 

The secretary usually has the custody of the seal 
and is required to attest it when it is affixed to any 
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instrument requiring the formal corporate seal. (See 
§§ 97 j 98; also Form 48.) Also the secretary is 
frequently required to sign certificates of stock with 
the president, though in some states, as New Jersey, 
he may not do so, the statutes requiring the signature 
of the president and treasurer. 

The secretary is frequently given active duties in 
connection with the business of the corporation, but 
these have no necessary relation to the duties of his 
official position. 

§ 83. The Treasurer. 

The treasurer has charge of the funds and securi- 
ties of the company. If these are of any considerable 
amount he should be required to give bond for the 
faithful performance of his duties and the due return 
of the cash and securities entrusted to him. (See 
Form 74.) 

Usually the treasurer is directed by resolution of 
the board, though sometimes by by-law provision, to 
deposit the moneys of the company in the name of 
the company in some designated bank or other de- 
positary. His checks are usually required to be coun- 
tersigned by the president. He frequently has sole 
power to endorse negotiable paper and checks for col- 
lection or deposit. 

The treasurer either acts as bookkeeper, or the 
bookkeeping is done under his direction and he is 
supposed to maintain a general supervision of the 
financial interests of the company. (See § 86.) 
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Like the secretary, the treasurer may have other 
duties assigned him in the conduct of the corporate 
business that do not necessarily pertain to his office. 

§ 84. General Manager. 

The general manager while an officer of the com- 
pany is not so in the same sense as is the president, 
secretary or treasurer. He is accounted an officer — 
in contradistinction to the employees — only because 
he is selected by and usually reports to the board. 
He has no concern with the corporate functions, hav- 
ing charge only of the ordinary business operations 
of the company which he manages exactly as he might 
the affairs of a firm or individual. At times he is 
directed to act under and report to the president. 
If the by-laws did not specifically provide for the elec- 
tion of a general manager, the board would still have 
authority to appoint or employ such official and pre- 
scribe his duties and salary just as it might appoint 
any other employee of the company. 

The powers, duties, and compensation and term of 
office of the general manager are usually fixed by the 
by-laws, otherwise by the board of directors. Gen- 
erally this officer enters into a contract of employ- 
ment with the corporation and in such case the con- 
tract provisions control. 

§ 85. Counsel and Auditor. 

In the larger corporations an attorney or firm of 
attorneys to represent the corporation is retained as 
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a regular and permanent feature of the management. 
Such counsel has no independent authority to act for 
the corporation, even in matters of litigation, save as 
such authority is expressly given, usually by action 
of the board. The principal duties of counsel are to 
confer with and advise the officers of the corporation 
in matters of such importance or delicacy as to re* 
quire legal guidance; to prepare or revise all impor- 
tant contracts or other instruments of the company, 
and to represent and act for the company when liti- 
gation does occur. 

An auditor is also usually appointed or elected by 
the larger corporations. The duty of this officer is 
to supervise the whole system of corporate accounts 
and business records. Such officer must of necessity 
be an expert accountant. His authority and duties 
are usually prescribed by the by-laws, or otherwise 
are fixed by the board. 


CHAPTER IX. 


THE CORPORATE RECORDS. 


§ 86. The Treasurer’s Books. 

Usually the treasurer’s books are merely the books 
of account of the corporate business. If the treas- 
urer is not himself the bookkeeper of the company, 
he is still supposed to supervise and be responsible 
for the corporate accounting*. 

There is no system of bookkeeping peculiar to the 
corporation. Each company keeps its accounts in ac- 
cordance with its own methods and the general prin- 
ciples of bookkeeping. In a large corporation con- 
ducting an extended business, the books are numer- 
ous, but this is because of the scope of the business, 
not on account of any peculiarities of corporate book- 
keeping. A capital stock account must be introduced. 
A dividend account will be necessary to record the 
disposition of divided profits. A few other accounts 
peculiar to the corporate form are necessary. A 
stockholders’ ledger may be required. Outside of 
these, the books and the accounts they contain are 
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much the same as they would be if the business were 
unincorporated. (See §§ 83, 150.) 

§ 87. The Secretary’s Books. 

The books kept by the secretary are as follows: — 
(i) the minute book, (2) the stock certificate book, 
(3) the transfer book and (4) the stock ledger. 

The minute book contains the records of the corpo- 
rate proceedings. (§ 88.) 

The stock certificate book contains any unissued 
certificates, attached to their stubs; also the stubs of 
all certificates that have been issued and usually any 
certificates that have been surrendered for reissue. 
(§§ 89, 119.) 

The transfer book contains blank transfers to be 
filled and executed when stock of the corporation 
changes hands. (§§ 46, 90; also Forms 61, 62.) 

The stock ledger or stock book shows the name and 
residence of each stockholder with the number of 
shares owned by him. (See §§ 46, 91 ; also Form 
60.) 

Lai'ge corporations frequently appoint a transfer 
agent to take charge of the stock certificate book, the 
stock ledger and the transfer book, thereby relieving 
the secretary of much labor and responsibility. 

§ 88. Minute Book. 

It is a matter of the greatest importance that the 
proceedings of the meetings of stockholders and di- 
rectors, and, in the larger corporations, of the stand- 
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ing committees as well, shall be recorded accurately 
and properly. This duty belongs to the secretary and 
the book or books in which his records of the cor-” 
porate proceedings are entered is called the minute 
book. 

“The minute book of a corporation properly kept 
is legal evidence of the proceedings of its stockholders' 
and directors' meetings. The. secretary is its custo- 
dian and its entries should be made by him alone. 
Any director has the right to inspect this book at any 
suitable time. A stockholder usually does not have 
this right. 

“The minute book is ordinarily a blank book of the 
style termed Tecord' by stationers. It may be had 
at any price from plainly bound books at fifty cents 
or less, up to elaborately bound and specially printed 
books costing from five to twenty-five dollars or even 
more. A reasonably good and substantially bound 
book is always to be desired. 

“The minute book varies in size and general form 
according to the taste or requirements of the secre- 
tary. A common and convenient form is 8^ by 13 
inches. Sometimes the book is specially made, of a 
size and style to mjatch the other corporate records. 
For a small corporation with few meetings, a book 
containing one hundred pages will usually be found 
ample. 

‘When the minutes are kept in a substantially 
bound volume with longhand entries succeeding each 
other in regular order, later additions or insertions 
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are difficult if not impossible, and their evidence as 
to proceedings at the company’s meetings is difficult 
to controvert. 

“Minutes are, however, not infrequently written 
with the typewriter on sheets of thin paper, which are 
then pasted in the minute book. Also at times loose- 
leaf minute books are employed, in which the pages 
may be removed, and, after the minutes are written 
upon them, be reinserted in the book. When either 
of these plans is followed, substitutions and altera- 
tions in the minutes may be made with comparative 
ease and their value as evidence is diminished. 

“To avoid this objection to the convenient loose- 
leaf minute book, each page is sometimes water- 
marked with its proper number in such manner that 
substitution is extremely difficult and practically im- 
possible. The same end is sometimes accomplished by 
the inscription of the president’s and secretary’s sig- 
natures or initials on each page, making substitution 
without the participation of these officials impossible. 
It is obvious that this latter method of verification 
may also be effectively employed when minutes are 
pasted into the minute book.”* 

, The first pages of the minute book should contain 
a copy of the charter or certificate of incorporation of 
the company. This may be the certified copy received 
from the Secretary of State (See § 117), bound or 
pasted into the minute book; or, equally good, a care- 
ful and legible copy made by the secretary directly on 
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the first pages. Following the charter should come the 
by-laws of the company, likewise carefully and legibly 
copied, and beginning at the top of the first page 
after the charter. The by-laws should be followed 
by a certificate signed by the secretary and stating 
that, as written, the foregoing by-laws are a true and 
correct copy of the by-laws adopted at the meeting 
of the stockholdei's of the company, held at such a 
time and place. (See Form 14.) 

Two or three pages next succeeding the by-laws 
should be left blank for the entry of any amendments. 
Then should follow the minutes of the first meeting 
of stockholders, then the proceedings of the first meet- 
ing of directors, and thereafter the minutes of stock- 
holders’ and directors’ meetings in due sequence as 
held. Each meeting should begin at the top of its 
proper page, and no blank pages should be left be- 
tween the records of the different meetings. 

Usually the minutes of the directors and of the 
stockholders are kept in the same volume. In the 
larger corporations, however, separate minute books 
are kept for the respective records of the directors 
and stockholders. There is no objection to separate 
books in the smaller corporations if so desired, and, 
on occasion, they are necessary. 

When notification of some action taken at a meet-- 
ing is necessary, as for instance the acceptance of a 
contract or proposition, a transcript of such part of 
the minutes as applies is made by the secretary and 
is evidenced by his signature and the seal of the com- 
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pany. This is then delivered to the parties in interest 
as formal and sufficient notice of the action taken. 
(See Forms 52-54.) 

The minutes given in the latter part of the present 
volume (See Chs. xxii^ xxv) are in conventional 
form. There is, however, no set forms nor absolute 
rule as to how the minutes of a meeting shall be re- 
corded, and any clear statement in good English is 
legally sufficient. Usually the conventional arrange- 
ment will be found clearest and most concise, and 
should be followed. 

During the progress of a meeting many letters, re- 
ports, contracts and other instruments are likely to 
be presented. In some cases the secretary is in- 
structed to enter certain of these upon the minutes, 
but in other cases it rests in his discretion whether 
these documents be entered in full, in part, or be en- 
tirely omitted. Generally it is sufficient if they be 
filed and preserved, with only such reference to them 
in the minutes as will suffice to identify them, or ex- 
plain their connection with the action taken. If, 
however, the matters to which they relate are impor- 
tant, they might well be entered in full, or, as it is 
phrased, ''spread upon the minutes/' When this is 
done the minutes constitute a complete record in 
themselves, which is sometimes a matter of much im- 
portance. 

The ■ minutes should be written up in permanent 
form as soon after the meeting as possible, and while 
its events are fresh in the secretary's mind. If he is in 


no 


THE MODERN CORPORATION. 


doubt about any part of the proceedings, he may ask 
assistance from the president or members present at 
such meeting. He, however, must take the final re- 
sponsibility of making the authoritative record which 
he signs. 

The secretary should spare no pains to secure ac- 
curacy in the minutes, for they are the legal evidence 
of the action taken at the meetings recorded, and the 
authority for any action of the officers required there- 
by; and they will probably be referred to and acted 
upon before the formal approval of the stockholders, 
or directors, relieves the secretary from further re- 
sponsibility. 

The minutes of a meeting are signed by the secre- 
tary and by the presiding officer of that meeting. The 
minutes so evidenced should be read at the next suc- 
ceeding meeting of the body to which they pertain, 
and, if no objection is offered, should be approved. 
The stockholders could not approve the minutes of a 
board meeting nor could the board approve stock- 
holders^ minutes. Neither would minutes of a meet- 
ing be approved at a subsequent special meeting of 
the same body unless such approval were one of the 
specified purposes of that special meeting. Any un- 
approved minutes of a body may, however, be ap- 
proved at a regular meeting of that body without 
special notification. 

The minutes of a stockholders’ meeting will prob- 
ably not be passed upon until the following annual 
meeting, when they will be read, and, if no objections 
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are offered, approved. If approved, no record need 
be made save the statement in the minutes of the last 
held meeting that the minutes of the previous meeting 
were read and approved. Sometimes, as a matter of 
convenience, the secretary will endorse at the bottom 
of the minutes, after approval, "'Read and approved 
at the Annual Meeting, September 24th, 1909,'' or 
whatever the date may be. 

If objection is made to the form or substance of 
minutes as read, the president might, if the points 
objected to were obviously incorrect, order them cor- 
rected. Should the error be more serious, the cor- 
rection might be ordered by formal motion, or, in the 
absence of objection on the part of those present, 
might still be directed by the president or chairman. 
In such event, the minutes of the meeting then in ses- 
sion should show exactly what correction was directed 
and in what minutes. In the corrected minutes the re- 
quired changes should appear in red ink, and a mar- 
ginal reference should give the date of the meeting 
at which such correction was directed. A single red 
ink line might be drawn through any part ordered 
stricken out, and corrections may be interlined or 
be written on the margin, but no erasure should be 
made in any case, as the corrected minutes should 
show both the error and the correction. This then 
showis the entire occurrence; that the record was 
made in one way, and was, at a later date, ordered 
changed. 

The secretary has no discretion in this matter, but 
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must correct his minutes in accordance with the in- 
structions of the meeting even though he may feel 
sure that his original entry was the true one. The 
meeting has full authority to say what shall be put in 
the minutes and what shall be excluded and the secre- 
tary can not gainsay that authority. 

It sometimes happens that a stockholder or mem- 
ber, opposing some proposed action, wishes his objec- 
tions or protest recorded in the minutes. If his ob- 
jections are pertinent and not too lengthy, this should 
usually be done; but the presiding officer, not the 
secretary, would decide the matter, and the secre- 
tary should be guided by the president’s directions. 
The objecting member will sometimes file his objec- 
tions or protests in writing, and in such case the doc- 
ument should be received and filed, and the fact that 
it was received and filed be noted in the minutes. 

Also at times it is necessary for a board member 
to file his dissent from or protest against some im- 
proper or objectionable board action, in order to 
avoid liability for such action. In this case he has 
the right to demand the entry upon the minutes of 
his dissent or protest. The president will, however, 
decide whether such matters shall be entered or ex- 
cluded, and the secretary must be governed by the 
president’s decision. (See generally. Chapters xxv 
and XXVI.) 

§ 89. Stock Certificate Book. 

Any stockholder whose stock is paid for in full, or 
who has paid therefor the full price demanded by 
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the corporation, is entitled to a stock certificate, or 
certificates, in evidence of his holdings. (See §§ 34, 
42, 43.) These certificates are usually printed, litho- 
graphed or engraved, and attached to individual 
stubs, are numbered consecutively from one up to the 
total number, and are bound together in a book which 
is designated the stock certificate book. When a 
new book becomes necessary the numbering is carried 
on beginning with the next number above the highest 
in the old book. A line of perforations between each 
certificate and its stub renders easy the detachment 
of the certificate when issued. 

Fifty to one hundred of these certificates are usu- 
ally deemed sufficient for a corporation in which 
transfers are not likely to be numerous. For the 
larger corporations or for those in which the stock 
is active, the certificates are provided in books of five 
hundred to one thousand certificates and sometimes 
many volumes are required. 

If the corporation issues preferred stock, the certi- 
ficates of this stock are usually bound separate from 
the common stock certificates, though in the smaller 
corporations to avoid expense and the multiplication 
of books both kinds of stock are sometimes bound 
together in one book. Preferred stock certificates are 
also numbered independently of the common stock 
certificates. The preferred stock certificates should 
always be marked in some way to clearly distin- 
guish themi from the common stock certificates, and 
the preferences enjoyed by this stock and the condi- 
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tions of its issue/ unless too lengthy, should appear 
upon the face of the certificates. Usually the pre- 
ferred certificates are distinguished by having the 
Av.ord ^Treferred'’ printed or tinted in on the face of 
the certificate, though there is no invariable rule as 
to the distinguishing marks. (See Forms 4, 5.) 

When certificates are surrendered for reissue or 
for other reasons, they are cancelled — either by punch- 
ing, or with a cancelling stamp — and the cancelled 
certificate is then pasted to the stub from which it 
was originally detached. The proper entries are then 
made on the stub, and the certificate and its stub pre- 
sent a complete record of the issue and return of the 
certificate in question. 

The certificate book is kept by the secretary and 
remains in his custody. 

§ 90. Transfer Book. 

The transfer book is composed of a series of blank 
transfers. (See Forms 61, 62.) These transfers 
are intended to be filled out when stock is to be trans- 
ferred, and, when signed by the owner of the stock 
or his duly authorized attorney, become the secre- 
tary’s authority for the issue of new certificates of 
stock in place of the old certificates surrendered. 

In some few states the transfer book is required 
by statute. By reference to the assignment on the 
back of a stock certificate (Form 6) it will, however, 
be seen that the transfer book merely duplicates the 
assignment of the certificate. For this reason the 
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transfer book is not essential, and, where not re- 
quired by statute, is frequently omitted by the smaller 
corporations. In such case the secretary depends upon 
the duly assigned stock certificate for his authoriza- 
tion to make desired transfers. The method from the 
legal standpoint is sufficient. 

It is customary among the larger corporations to 
appoint transfer agents who assume the entire super- 
vision of the issue and transfer of stock. These trans- 
fer agents are usually trust companies or other re- 
sponsible institutions and by their appointment both 
accuracy and responsibility are secured. 

In New Jersey and some other states, the trans- 
fer book is the final authority as to the voting rights 
of stockholders. In most of the states the stock 
ledger controls. (See § 91.) 

§91. Stock Ledger. 

The stock ledger or stock book contains the name 
and address of each stockholder of record, the num^ 
ber of shares received and the number, if any, trans- 
ferred by him, the date of such receipts and transfers 
and the number of shares remaining at any time in 
his name. (See § 46; also Form 60.) 

When stock is received, the holder is credited in 
the stock ledger with the number of shares so re- 
quired, and when he transfers part or all, he is deb- 
ited with the number of shares transferred. The bal- 
ance, if any, will always be on the credit side and 
will show the number of shares upon which the stock- 
holder is entitled to vote and draw dividends. 
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The statutes usually require that a stock ledger be 
kept and that it be always open during business hours 
to the inspection of any stockholder of record or judg- 
ment creditor. 

In New York the statutes require a “stock book’’ 
to be kept. This stock book is merely a stock ledger 
with some additional data as to the stock and its 
owners. 

The stock book or stock ledger is usually regarded 
as the most important of the stock records, and usu- 
ally controls ; i. e,, in event the right of a stockholder 
to vote or to draw dividends is to be determined, the 
matter is settled by reference to the stock ledger. If 
his name appears there, he is a “stockholder of 
record,” entitled to vote and draw dividends upon the 
shares of stock standing to his credit. 

In some few states, however — notably New Jer- 
sey — by special statutory provision the transfer book 
controls, and in case a stockholder’s right tO' vote is 
questioned, the matter must be decided by reference 
to this book. 



CHAPTER X. 


DIVIDENDS AND FINANCES. 


§ 92. Dividends. 

The matter of declaring dividends rests in the dis- 
cretion of the board of directors. They decide when 
a dividend is to be declared and how much it shall be. 

Dividends may be legally declared only from sur- 
plus or net profits. If paid from the capital or ob- 
tained in any way that will impair the capital of the 
company they are illegal. The directors render them- 
selves personally liable for declaring such dividends 
and should the corporation become insolvent the 
amounts so paid to stockholders may be recovered 
from these stockholders for the benefit of creditors. 

Dividends must be equal as between holders of the 
same class of stock. Particular stockholders may not 
be favored either in time or amount of payment. 
Dividends are paid only to stockholders of record. 
(§§ 47, 91.) If stock has been sold and the purchaser 
has neglected to have the transfer made on the books 
of the company, any dividends, unless the treasurer 
is duly and formally notified of the transfer, are paid 
to the former owner and the purchaser who is the 
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equitable owner of the stock, must look to him for 
satisfaction. Dividends can not be refused a stock- 
holder of record because of the absence or loss of his 
certificate. (See §§ 42, 45.) 

§ 93* Working Capital. 

Usually when a corporation is organized some part 
of the capital stock is sold to provide working capital. 
Or when stock is issued for property, frequently a 
portion of this stock will be returned to the treasury 
as a donation, to be sold for this purpose. Or work- 
ing capital may be included in the property turned 
over to the corporation. 

To provide for later necessities the by-laws some- 
times specify that a certain proportion of the profits 
shall be set aside for working capital before any div- 
idends are paid, or shall be so set aside until a certain 
amount has been reserved. In the case of New Jersey 
corporations some such by-law is necessary if working 
capital and reserves are to be accumulated, as other- 
wise under the statutes all profits must be paid out 
as dividends. In most of the states the directors 
may use their discretion, reserving only such amount 
as they deem necessary for working capital, and, be- 
fore or after doing so, paying such dividends from 
profits as they think best. 

§ 94. Debt. 

Certain restrictions upon the power of the board 
to incur debt are sometimes inserted in the by-laws. 
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The usual' form this takes is a requirement that no 
indebtedness beyond a limited amount for current ex- 
penses may be incurred unless authorized by a two- 
thirds vote of the entire board, or, on occasion, an 
authorization from the stockholders will be required. 
(See §§ 115, 139.) The assenting vote of a speci- 
fied proportion of the stockholders should always be 
required before the board may mortgage the corpcn 
rate property. In many states this is provided by 
statute. The usual method of corporate borrowing 
is by the issue of bonds secured by mortgage upon the 
real, and sometimes upon the personal property of 
the corporation. 

§95. Bank Deposits. 

The moneys of a corporation should be deposited 
in the name of the corporation in some bank or trust 
company designated by the board of directors. (See 
Form 52.) Such deposit should be in the name of 
the company and moneys deposited therein should be 
drawn out only by checks, signed by the treasurer 
and countersigned by the president or by such other 
officers as may be properly authorized thereto. (See 
Form 55.) The by-laws usually direct such' dispo- 
sition to be made, the board at its first meeting se- 
lecting the bank. 


CHAPTER XL 


SUNDRY DETAILS. 


§ 96. Corporate Offices. 

A corporation is usually required to maintain a so- 
called ^‘principal office’' in the state in which it is 
incorporated. It may have other offices either within 
or without the state and these offices may be and fre- 
quently are larger and more important than the des- 
ignated principal office, but this latter is still, from 
the legal standpoint, the principal office and the head- 
quarters of the corporation. Certain of the corporate 
records are kept in the principal office and usually an 
agent must be kept in charge upon whom legal ser- 
vice, as against the corporation, may be made. 

The principal office is the usual and most suitable 
place in which to hold meetings of the stockholders, 
and in some states the statutes provide that such meet- 
ings must be held in this office. The directors have 
much more latitude than the stockholders as to their 
place, or places of meeting, but, in the absence of good 
reasons to the contrary, should also meet in the prin- 
cipal office. The by-laws usually provide that all reg- 
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ular meetings both of stockholders and directors shall 
be held in the principal office. 

§ 97. Corporate Seal. 

The corporate seal is either provided for in the by- 
laws and is therefore adopted with the by-laws, or, 
otherwise, is adopted by direct resolution of the board 
of directors. No particular form of seal is required 
by the statute law, but, as a matter of practice, it 
should bear the name of the company, the state of 
incorporation and the year in which the incorpora- 
tion was effected. 

The corporate seal must be used in the execution 
of corporate deeds, mortgages and all other instru- 
ments of such nature as to require a seal when exe- 
cuted by an individual. It is also employed to au- 
thenticate certificates of stock, transcripts of motions 
or resolutions, and such other corporate instruments 
as may require formal authentication. An ordinary 
corporate contract, or promissory note does not re- 
quire the seal, nor is it usual to affix it to the corpo- 
rate checks. Its use on such instruments does not 
affect them in any way. 

The secretary is usually the custodian of the seal 
and it is his duty to affix it to resolutions or other 
corporate documents when necessary, or when di- 
rected so to do by the board of directors, and, gen- 
erally, when required in the course of his regular 
duties. (See Forms 48 and 58 for use of seal.) 

The board of directors may, in its discretion, au- 
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thorize any officer of the company to affix the corpo- 
rate seal. 

§ 98. Execution of Contracts. 

Corporate contracts are authorized by resolution of 
the board of directors and it is the general rule that 
an officer of a corporation must be so authorized be- 
fore he can legally contract for the corporation. In 
practice, however, this rule is somewhat relaxed. 
The officers customarily make contracts in minor mat- 
ters incident to their official duties without express 
authorization. Also in more important matters, if 
the officers have been habitually permitted to con- 
tract for the corporation without specific authoriza- 
tion, such contracts unless obviously in excess of the 
proper official powers, are binding on the corporation. 
If, however, the officers have been allowed to so con- 
tract only in particular directions, their contracts, 
while binding in these directions, are not binding as 
to other matters unless authorized by the board. 

For instance, if the corporation has habitually al- 
lowed its president without express authorization to 
mlake contracts for machinery and lumber and mate- 
rial used in the corporate operations, such contracts 
though not specifically authorized are binding on the 
corporation. If, however, he should go further and 
contract to purchase real estate, or other property out- 
side the usual routine, such contracts, unsupported, 
are not binding on the corporation. The board might 
repudiate any such contract absolutely, or ratify it 
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either by express resolution or by accepting the bene- 
fit of the transaction. 

When an important contract is authorized by reso- 
lution of the board, the resolution usually empowers 
one or more of the corporate officials to execute the 
contract for the corporation. In such case, a certi- 
fied transcript of the resolution, signed by the secre- 
tary and sealed with the corporate seal is the proper 
evidence of the officials’ authority in the matter, and, 
if the contract were one offered to the corporation, 
sufficient evidence of its acceptance by the corpora- 
tion. (See Forms 52-54.) 

The deed, mortgage or other instrument involved 
in any such contract should close with a testimonium 
(See Forms 48, 58) reciting the authorization under 
which the officials are acting, and should be signed 
by them with the corporate signature and be sealed 
•with the corporate seal. 


PART III.— CORPORATE ORGANIZATION. 


CHAPTER XII. 

.1k»- 

INCORPORATION. 


§ 99. Subscription Lists. 

Forimerly when the organization of a corporation 
was contemplated, subscription lists were almost in- 
variably circulated as a preliminary. Then if suffi- 
cient subscriptions to the stock were secured, appli- 
cation was made for a charter and the corporation 
was organized. 

This plan is still pursued but not so commonly. 
Corporations are in most cases organized to take over 
particular properties or businesses and the subscrip- 
tion list is not brought into play. In such cases the 
only preliminary subscriptions are the formal subscrip- 
tions of the incorporators who sign the application 
for the charter. 

When the subscription list is employed its form 
varies with the circumstances. Subscriptions under 
it are held to be continuing agreements by the sub- 
scribers to take the number of shares specified, and, 
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unless otherwise stated, at par and for cash. Usually 
the terms of payment are set forth in the instrument. 
All the conditions of subscription should appear on the 
list and any material change of these will release the 
subscriber. It is also customar}^ and safe to have all 
the essential features of the proposed incorporation 
appear upon the subscription list. Then there can be 
no question on either side as to the terms under 
which subscriptions were made. 

Under the usual form, subscriptions may be can- 
celed at any time before the organization of the cor- 
poration. To render them binding from the time 
they are made, agreements with trustees and other 
special forms of subscription lists are sometimes em- 
ployed. (See generally § 41; also Forms i, 2, 3.) 

§ 100, Application for Incorporation. 

In former days application was made to the state 
legislature when a charter was desired. The grant 
was then a special charter to specified persons, au- 
thorizing them to conduct some particular enterprise 
under the corporate form. Usually these charters 
conferred some franchise or special privilege, as the 
right to erect a toll bridge, establish a bank, construct 
a railroad or build a dam. 

The abuses arising from this method of granting 
charters have resulted in the prohibition of special 
charters in most states. Instead, general laws have 
been provided under which corporations for any le- 
gitimate purposes may be formed by any qualified 
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persons upon compliance with prescribed formalities. 
In some few states special charters are still granted 
on occasion, though the majority of their corpora- 
tions are formed under general laws. (See § i8.) 

The form of application for a charter under these 
general laws is usually merely a copy of the charter 
desired, or, in other words, the charter application 
when allowed becomes itself the charter. The charter 
application sets forth the names of the applicants and 
the name, purposes and other required details of the 
projected corporation. It is executed by the incorpo- 
rators, and, after its allowance by the Secretary of 
State, is filed in his office. It must also usually be filed 
in the office of the clerk of the county in which the cor- 
poration is domiciled or has its home. If the pro- 
posed coi-poration is for proper purposes, if all fees 
have been paid, and the application is in due form, it 
is accepted and filed as a matter of course, and the 
parties are then authorized to proceed with the oi'gan- 
ization of the corporation. (See § 117.) 

The details usually required in an application for 
a charter are discussed in the sections which follow. 
(For Charter Forms see Chap, xix.) In most of the 
’states the requirements are much more severe when 
charters are to be taken out for financial and public 
service corporations. 

§ loi. (a) Incorporators. 

The parties applying for a charter must be com- 
petent persons of full age, and, ordinarily, some pro- 
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portion of them must be citizens of the state in which 
the application for charter is filed. Minors, firms or 
corporations, and, generally, persons not able to con- 
tract, are not competent parties, though they may usu- 
ally hold stock after the corporation is formed. The 
minimum number of applicants is in most states three, 
though in some few states five are required. Each 
incorporator must ordinarily subscribe for one or 
more shares of stock and all must sign and acknowl- 
edge the application. 

As a matter of convenience incorporations are usu- 
ally effected with the smallest number of incorpora- 
tors permissible, other interested parties coming in 
after organization. '‘Dummy’’ incorporators, or in- 
corporators without any special interest in the mat- 
ter, are frequently employed both as a matter of con- 
venience, and, at times, to conceal the identity of the 
real parties in interest. (See §§ 123, 147.) 

§ 102. (b) Name of Corporation. 

Wide latitude is usually allowed in the selection of 
the corporate name. The principal restriction is the 
prohibition of names like, or nearly like those of cor- 
porations already rightfully doing business in the par- 
ticular state. In some states all corporate names 
must begin with “The” and end with “Company.” 
In others the name must be followed by “Limited” 
or “Incorporated.” In many states firms may be- 
come incorporated under the partnership name with- 
out change or addition of any kind. (See § 143.) 
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In most states companies organized for ordinary 
business purposes are not allowed to use the words 
''guarantee,’' “trust," “bank," “insurance" and the 
like in the corporate designation. 

For practical reasons corporate names should be 
distinctive and not too long. 

§ 103. (c) Purposes. 

The purposes for which a corporation is tO' be 
formed must be set forth in the application and must 
be such as are permitted by the laws of the particu- 
lar state. Ordinary business corporations are al- 
lowed much latitude in stating their purposes and are 
not usually confined to one business or line of activity. 
In some of the leading corporation states the only 
important restriction is the prohibition against ex- 
tending the charter purposes to banking, insurance, 
transportation and those similar enterprises which are 
only allowed to corporations organized under special 
laws and with special formalities. Outside of these 
any number of purposes and diverse businesses may 
be included in one application. Since a corporation 
has no legal right to do any business not permitted by 
its charter, care should be taken to make the purposes 
sufficiently comprehensive to meet all proper corpo- 
rate needs. (See § 19.) 

The insertion of illegal purposes, or of purposes 
not permissible under the statutes, is ground for the 
rejection of a charter application. Even if such an 
application were inadvertently or wrongfully accepted 
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and filed by the state officials, it would be void as to 
these illegal provisions. 

§ 104. (d) Capitalization. 

The capital stock of the proposed corporation must 
be specified in the application and may be changed 
thereafter only by amendment of the charter. In most 
of the states there is no maximum limit to capitali- 
zation, though a minimum amount is usual; thus in 
New York there is a requirement that it shall not be 
less than five hundred dollars, and in New Jersey 
that it shall not be less than two thousand dollars. 
In many states there is no limitation of capitaliza- 
tion in either direction. (See § 34.) 

§ 105. (e) Shares. 

In most states of the Union the par value of shares 
of stock may be fixed by the incorporators at discre- 
tion. General restrictions are found in some few 
states, as in New York where the par value of the 
share must not be less than five dollars nor more than 
one hundred dollars. 

One hundred dollars is the most convenient and 
most generally adopted par value for shares of stock. 
Mining companies, however, frequently issue shares 
as low in value as one dollar, and shares of the par 
value of ten dollars are not uncommon. The small 
share is convenient when small investments are to be 
invited, or when an impressive offering of shares for 
a small amount of money is a desideratum. (See 
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§ 106. (f) Location. 

A corporation must have a principal office in the 
state in which it is incorporated, and the location of 
this office must usually be specified in the application 
for its charter. It is customary to specify in the ap- 
plication that the company is to have the right to 
maintain other offices and to do business elsewhere 
either within or without the state. Unless expressly 
prohibited by the laws the corporation would, how- 
ever, have this right without specification in the 
charter. (See § 96.) 

In the state of its incorporation the company is a 
''domestic’’ corporation. Elsewhere it is a "foreign” 
corporation. In its own state it has certain legal 
rights as an incident of incorporation. In other states 
it has no such rights except as a matter of courtesy 
or as they may be granted it by the legislation of 
such other states. This is so because as an artificial 
person it does not come under the protection of those 
constitutional provisions which guarantee to the cit- 
izens of one state "all privileges and immunities of 
citizens in the several states.” It may therefore be 
absolutely prohibited from doing business in another 
state, save in so far as it may be engaged in inter- 
state commerce, with which state law can not in- 
terfere. 

§ ^^ 7 ’ (g) Duration. 

In some states the duration of corporations is lim- 
ited to some fixed maximum as twenty, thirty or fifty 
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years. In most states, however, while a corporation 
may be limited to any term specified by its charter, 
it is permissible to express its duration as perpetual. 
At the expiration of the term fixed by the law, or spe- 
cified by its charter, the corporation terminates and 
then, unless its charter be extended, must be wound 
up. If this were not done the stockholders might be 
held liable as partners in any transactions subsequent 
to the expiration of the corporation's allotted period. 
(See §§ 14, 25.) 

§ 108. (h) Number of Directors. 

The number of directors of the corporation must 
in most states be specified in the charter application. 
The minimum allowed by law is usually three. It is 
but seldom that a maximum number is specified. In 
many states the number of directors may be fixed or 
altered by the by-laws. 

A large board of directors is apt to be cumbersome, 
difficult to assemble and ineffective. For this reason 
a small board is preferable where the conditions will 
permit. Where a large board is unavoidable it usu- 
ally necessitates the formation of an executive com- 
mittee which manages the affairs of the corporation, 
and, practically, takes the place of the board. (See 
§§ 61, 73.) 

§ 109. (i) Directors for the First Year. 

Under the laws of many of the states the directors 
for the first year must be designated by the charter. 
The plan is a convenient one. In the greater number 
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of the states, however, the first board of directors is 
elected by the stockholders at their first meeting. It 
is a common requirement that one or more members 
of the board of directors must be citizens of the state 
of incorporation. (See § 123.) 

§110. (j) Charter Subscriptions. 

In a majority of the states the incorporators of a 
corporation must be subscribers for one or more 
shares of the company’s stock. The names of these 
subscribers, their post-office addresses and the number 
of shares subscribed for by each must be specified in 
the charter application. (See § 41.) 

§ III. (k) Classification of Stock. 

Under the laws of most of the states, stock may be 
classified in various ways. The most common classi- 
fication is into common and preferred stock. (See 
Chap. V.) Another common classification is that of 
voting and non-voting stock. Sometimes stock is 
classified so that each class of stock elects one or 
more directors. (§§ 137, 145.) 

§ 1 12. ( 1 ) Cumulative Voting. 

The cumulative system is a modification of the or- 
dinary system of voting designed to secure a more 
equitable composition of the board of directors than 
is otherwise usually possible. It is employed only in 
the election of directors. Under its operations the 
holders of minority stock who are ordinarily left ab- 
solutely without representation among the directors, 
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may, if their holdings are at all material, unfailingly 
elect one or more directors and thereby secure due 
representation on the board. 

In some states cumulative voting is prescribed by 
statute and must be permitted by all corporations or- 
ganized under the laws of those states. It may be 
obtained by proper charter or by-law provisions in 
almost all the states. 

A fuller discussion of cumulative voting will be 
found under “Protection of Minority/’ in Chapter xv 
of the present volume. (§ 135.) 

§113. (m) Holding Stock in Other Companies. 

For one corporation to hold the stock of another is 
contrary to the general principles of corporation law, 
and is not allowable unless expressly allowed. In 
New Jersey and some other states, the right is granted 
by statute to all corporations organized under their 
la\ys. In some other states it may be secured by the 
insertion of special provisions in the charter appli- 
cation. 

The original prohibition against the holding of 
corporate stock by corporations was intended to pre- 
vent the control of one corporation by another. In 
the present day this very end has on occasion been 
found desirable and the existing relaxation of the rule 
is for the express purpose of permitting corporations 
to secure control of other corporations by purchase 
of their stock. By this method many of the great in- 
dustrial combinations of recent times have been 
formed. 
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§ 1 14. (n) Powers of Directors. 

The general powers of the directors are secured to 
them mainly under the common law. In many of the 
states these powers can not be enlarged or extended 
by charter or by by-law provisions. In some states, 
however, as in New Jersey, they may be materially 
increased by suitable charter provisions. In this way 
the directors may be given power to make and amend 
by-laws and do other things not permitted under the 
general law. 

In most of the states the powers of the directors 
may be restricted to a greater or less extent by char- 
ter or by-law provisions. Some of the more usual of 
these limitations are noted in the next section. (See 
Chap. VII for general powers of directors.) 

§ 1 15. (o) Limitations on Salaries and Indebtedness. 

Limitations on the powers of the directors, if not 
so restrictive as to interfere with their proper free- 
dom of action, are in some cases of material advan- 
tage to the stockholders. Common limitations are 
regulations as to the amounts to be paid in salaries 
and as to the total indebtedness that the directors may 
incur on behalf of the corporation. Some flexibility 
is generally given to these regulations by a provision 
that the limits set may be exceeded with the consent 
of some specified majority of the stockholders, or per- 
haps of the directors. 

For instance, the maximum salary to be paid any 
official may be fixed at $2,500 per annum, or some 
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specified sum may be named as the limit of the cor- 
porate indebtedness, these bounds not to be exceeded 
unless the directors are authorized thereto by a two- 
thirds vote of the entire outstanding stock of the cor- 
poration. At times the same end will be attained by 
a by-law provision that some specified majority of the 
board, as two-thirds, three-fourths or even the entire 
board, must concur in any increase of salaries or in- 
debtedness above the by-law limits. 

Sometimes the salaries to be paid officers will be 
made dependent in a measure on the profits earned, 
or upon the dividends paid, and the power to incur 
debts or liabilities will be limited to some definite 
proportion of the assets of the company. (See 
§ I39-) 

§ 1 1 6. Execution of Certificate. 

The charter application having been duly made out 
in conformity with the laws of the state of incorpo- 
ration, is signed — usually in duplicate — by the incor- 
porators. It is then acknowledged before some officer 
authorized to take acknowledgments to deeds, and is 
ready for filing. (See Forms 8-io.) 

§117. Filing and Recording. 

Under the usual procedure, the duly executed appli- 
cation, accompanied by the proper fees, is sent to the 
office of the Secretary of State while another copy 
is filed with the county clerk of the county in which 
the proposed corporation is to have its principal office^ 
Each state has its own minor variations in procedure, 
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which will be found in its statute law. In New York 
the state fees must be sent to the State Treasurer. 
When these fees are received, the Treasurer certifies 
that fact to the Secretary of State and this latter 
official will not file the charter until this certification 
is received. In New Jersey the application is filed 
with the county clerk first, and a copy certified by him 
is then filed with the Secretary of State. In some 
states, the application must receive the approval of 
the judge of a specified court before it will be filed. 

If the application for charter is in due shape and 
all fees are paid, it is accepted and filed as a matter 
of course. Having been drawn in the form of a char- 
ter, or certificate of incorporation, the application be- 
comes, when filed, the charter of the corporation, the 
existence of the corporation dating from such filing. 
In some states, as soon as filed, a copy of the charter 
under the great seal of the Secretary of State is forth- 
with sent to the incorporators as a matter of course 
and is evidence of the due incorporation of their com- 
pany. In other states, the incorporators are merely 
notified that their application is accepted and filed. 
Then if they desire copies of the charter, certified by 
the Secretary of State, they may secure them by the 
payment of certain additional fees. (See § 100.) 

§ 1 18. Fees and Expenses. 

The different states regulate the fees for incorpo- 
ration according to the varying views of their legis- 
lators, and there is for this reason wide differences 
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in the cost. In some states — ^more particularly in the 
western part of the country — one uniform state fee 
is charged for all incorporations, as in Washington 
where twenty-five dollars is the fixed filing fee re- 
gardless of the amount of capitalization. In most of 
the states, however, the fees vary with the capitaliza- 
tion and are usually a certain small percentage upon 
the total amount of the capital stock. In all the states 
there are sundry minor fees that are paid to different 
officials for their services. (See Form ii.) 

In most of the states after incorporation special 
annual franchise taxes are imposed. These taxes are 
in addition to the taxes levied on property, which are 
the same for a corporation as for an individual. 
They are in some states a fixed amount imposed with- 
out regard to capital stock, but usually vary with the 
capitalization. Exemptions are often granted to man- 
ufacturing corporations employing all or the greater 
portion of their capital within the state limits. (See 
Form 12.) 

§ 1 19. Books, Stock Certificates and Seal. 

It is desirable that a corporation shall keep a stock 
ledger. For the larger corporations a transfer book 
will be found necessary. In some states these books 
are required by statute. The stock ledger is a record 
showing who are stockholders, when they became 
stockholders and how much stock they hold. The 
transfer book consists of blank transfers which are 
filled out and executed when stock is transferred 
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from one person to another. Sometimes the transfer 
book will be omitted, the secretary relying upon the 
assignment upon the back of the stock certificate for 
his authority to make transfers. (See §§ 46, 87, 90, 
9I-) 

The stock certificate book consists of certificates of 
stock partially printed and numbered from one up, 
each attached to its respective stub and with blanks 
left to be filled in at the time of issue with the name 
of the owner, number of shares owned, date of issue 
and signatures. (See §§ 42, 43, 89.) 

A seal is also a necessary feature of the corporate 
equipment. (See § 97.) Likewise a minute book. 
(See § 88.) A neat and serviceable outfit consist- 
ing of stock books, minute book, stock certificates 
and seal may be had for ten dollars. Cheaper outfits 
may be obtained, but are not advisable. From these 
minimum figures the cost of an outfit ranges far up- 
ward, depending upon the style and binding of the 
books and the character of the certificates. 
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I FIRST MEETING OF STOCKHOLDERS. 


§ 120. Preliminary. 

In the great majority of the states the allowance of 
the charter must precede the organization of a cor- 
poration. In a few states under the statute require- 
ments this procedure is reversed, the incorporators 
meeting and arranging the organization of the corpo- 
ration before its charter application is even filed. 

When a corporation is created by the allowance of 
its charter, it already has the statute law and the pro- 
visions of its charter for its guidance, but it has usu- 
ally neither directors, officials nor by-laws. All these 
must be provided before the corporate operations 
may properly begin. The adoption of by-laws and 
election of directors and officers are the essential fea- 
tures of the organization of the corporation, and are 
the first matters demanding the attention of its stock- 
holders. 

Under the usual procedure as soon as the charter 
is allowed the stockholders meet, adopt by-laws and 
elect directors. These directors meet as the next 
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step and complete the corporate organization by the 
election of officers. The corporation is then equipped 
for the proper exercise of its corporate functions. 

In a few states the directors for the first year are 
named in and appointed by the charter. When these 
directors are empowered to adopt by-laws, they can 
complete the organization of the company without 
action of the stockholders. In such case the first 
meeting of stockholders loses much of its importance 
and is sometimes omitted. When held the election 
of directors is passed over, but by-laws are adopted 
and such other action taken as may be necessary. 

The first meeting of the stockholders is simply a 
special meeting, its particular purpose being the or- 
ganization of the corporation. (See § 53.) As a 
special meeting it must be called with all due formal- 
ity. The simplest and most convenient plan for its 
assembling and the one usually employed, is for all 
the incorporators to join in a call and waiver. (See 
Form 17.) This designates such convenient time and 
place for the meeting as may be agreed upon, states 
its purposes, and expressly waives any further re- 
quirements as to notice. The call and waiver is 
always allowable as a means of assembling a meet- 
ing. If, however, for any reason it can not be used 
for the first meeting and no other method is pre- 
scribed by the statutes, a call might be issued by the 
majority of the incorporators and be duly served by 
advertisement or by personal service upon those en- 
titled to attend this first meeting. 
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In most states the incorporators are authorized by 
express statute provision s to call and hold this first 
meeting of stockholders, though in the absence of 
such provision they still have this necessary authority. 
The incorporators may usually give proxies if they 
wish and it is not uncommon for a first meeting to 
be held without a single member of the company be- 
pi'esent in person. Those who are in attendance 
act and conduct the meeting solely by virtue of the 
proxies given them by the absent incorporators. (See 
§ 57; also Form i6.) 

The first meeting of stockholders is usually purely 
formal. The organization of the company and any 
important action is agreed upon in advance, and min- 
utes are prepared in accordance. At the meeting the 
minutes are followed to the letter. To such an ex- 
tent is this practice carried at times, that the attorney 
in charge merely reads his prepared minutes to the 
assembled incorporators and no other action of any 
kind is taken. If such a meeting is properly called, if 
a majority of the incorporators are present, and if no 
objections are offered, the minutes as read are held 
to be a record of the proceedings of such meeting 
and can not be later set aside. 

Usually, however, the first meeting is less perfunc- 
tory, and, while the minutes may be prepared in ad- 
vance, they are used merely as a memorandum of 
the necessary proceedings, the actions of the meeting 
being carried through in due form. This is the bet- 
ter practice and is the procedure outlined in the pres- 
ent chapter. (See Forms 22, 23.) 
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§ I2I. Opening the Meeting. 

Pursuant to the call and waiver, or such other due 
notice as may have been given, the incorporators as- 
semble at the appointed time and place and choose a 
temporary chairman. With the consent of the meet- 
ing the chairman appoints a temporary secretary, or 
the meeting may choose this official. 

The chairman then asks for the call and waiver, or 
such other call or notice as has been used to assemble 
the meeting, and, in the absence of objection, usu- 
ally orders this entered on the minutes. The same 
end may be attained by formal motion if preferred. 
The names of those present should be recorded in the 
minutes, and the fact that all or a majority of the 
incorporators were present should be stated. If any 
are present by proxy that fact should also be noted. 

The charter is then presented to the meeting with a 
statement that it has been allowed — the date of allow- 
ance being given — and that all statutory requirements 
have been fulfilled. The instrument is usually or- 
dered spread on the first pages of the minute book. 
(See § 88.) 

§ 122. Adoption of By-Laws. 

The next step is the adoption of by-laws. The prep- 
aration and full consideration of these by-laws is 
too formidable an undertaking to be left until the time 
of the meeting. Usually, therefore, they are drafted 
by the attorney in charge and are fully considered 
by the incorporators and any other interested parties, 
prior to the meeting. 
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If the by-laws have been prepared with careful con- 
sideration and have been fully agreed upon in advance 
and all are familiar \^?iith their provisions, they will fre- 
quently be presented to the meeting as a whole, and 
be adopted as presented. The usual and the safer plan 
is, however, to have them read, article by article, each 
article being adopted as read; then at the conclusion 
a motion is made adopting them as a whole and di- 
recting that they be entered on the minutes immedi- 
ately succeeding the certificate of incorporation. (See 
§§ 31, 88; also Forms 13, 14.) 

These by-laws are the working rules of the com- 
pany. They become effective as soon as adopted and 
the next proceedings of the meeting are conducted in 
accordance with their provisions. 

§ 123. Election of Directors. 

As has been said, in some few states the directors 
are named in the certificate of incorporation and the 
election of directors at the first meeting of stock- 
holders is, then, necessarily, omitted. In the other 
states it is one of the most important features of the 
stockholders’ first meeting. It usually follows the 
adoption of the by-laws. Tellers or inspectors of elec- 
tion should be appointed and the election be by bal- 
lot. (See Forms 69, 69a.) Nominations may be 
made, or the matter may be left open, each incorpo- 
rator voting for such qualified persons up to the 
number of directors to be elected as he sees fit The 
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number of votes each casts will be determined by the 
amount of his stock subscription, usually one vote 
for each share subscribed. Care should be taken that 
those elected be legally qualified to act. In the 
greater number of states it is required that each di- 
rector shall own one or more shares of stock; also 
that one or more of the directors shall be citizens of 
the state of incorporation. 

Where stock requirements exist and persons whom 
it is desired to have upon the board are not stock- 
holders, it is a common practice to place one or more 
qualifying shares of stock in their respective names. 
This results in the so-called ‘Mummy directors’’ — 
that is, directors who have no material interest in the 
corporation, but who are elected to hold the place 
temporarily or to represent or act in the interests of 
others. If sufficient stock has been given these dum- 
my directors to make them eligible and the laws of 
the state are complied with in the details of election, 
they have the same rights and powers in the manage- 
ment of the corporation that any other directors 
would have. 

Usually it is either known or ascertained before 
the election that the persons voted for will accept the 
position of director if elected. Awkward contingen- 
cies occasionally arise from the refusal of directors- 
elect to accept the position to which they have been 
elected. It is better to forestall such possible difficul- 
ties by determining the matter as far as may be in 
advance. (See Chap, vii; also Forms 67, 68.) 
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§ 124. Proposal to Exchange Property for Stock. 

Most modern corporations are organized to take 
over an existing business, or some special property, 
all or part of the stock of the corporation being is- 
sued in payment therefor. In such case it is an impor- 
tant part of the proceedings of the first meeting of 
stockholders to approve the purchase of the property 
to be acquired and to authorize the issue of so much 
of the company’s stock as may be necessary in con- 
nection therewith. 

The simplest method of arranging the whole mat- 
ter is for the owners to make a written proposal to 
the corporation, offering the business or other prop- 
erty in exchange for all or a part of its stock. This 
proposal is brought up in the stockholders’ meeting 
and read in full. After this reading it may be, or- 
dered spread upon the minutes, but, as the proposal 
is presented to the first meeting of directors a little 
later, and it is not necessary that it should appear 
in full upon the minutes of both meetings, it is usu- 
ally, and better, left for entry in the minutes of the 
directors’ meeting. In such case the proposal is 
merely read and the meeting then passes on to its 
consideration. (See Forms 19, 22.) 

§ 125. Resolution Approving Exchange. 

If the proposal for exchange of stock for property 
is acceptable as presented, a resolution is adopted ap- 
proving the proposed exchange and specifically author- 
izing and directing the board to take such action as 
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may be necessary for its consummation. (See Form 
20.) 

The preamble of this authorizing resolution usu- 
ally recites or refers to the main features of the pro- 
posal, agrees to its acceptance with the direct state- 
ment that the property to be so acquired is necessary 
for the purposes of the company, endorses the valu- 
ation placed upon this property and concludes with 
specific instructions to the directors to accept the pro- 
posal and to do all such things as are necessary to 
make their acceptance effective. 

The adoption of this resolution effectually commits 
the stockholders to the purchase of the property, to 
the valuation placed upon it and to the issuance of 
the specified stock in exchange therefor. They and 
their assignees are thereby debarred from any later 
objection. 

In most cases the directors have power to accept 
a proposal of this kind for the exchange of stock 
for property without direct authorization from the 
stockholders. The matter is, however, so important 
that it is usually deemed best to have the assent of 
all interested parties. 

§ 126. Other Business. 

The adoption of by-laws, election of directors and 
authorization of these latter to any specially impor- 
tant action, completes the usual business of the stock- 
holders’ first meeting. Other matters may be 
brought up for the stockholders’ consideration, but it 
is seldom that any further action of moment is taken. 
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It is to be noted that the wishes of the stockholders 
as to the future conduct of the company or its busi- 
ness should be embodied in the by-laws. Under the 
conditions which usually obtain, resolutions instruct- 
ing or restricting the directors are of no legal effect. 
Embodied in the by-laws the same directions would, 
if proper in themselves, be binding upon and con- 
trol the board of directors. 

With the completion of the business brought before 
the first meeting, the stockholders usually adjourn 
sine dicj not to again assemble until the regular an- 
nual meeting, or until sooner called together in spe- 
cial meeting. If, however, the business before the 
meeting is not completed, or other matters are coming 
up shortly which will require the action of the stock- 
holders, the first meeting may be adjourned until 
some fixed future date. It will then reassemble at 
the appointed time without formality and resume its 
session. It is merely a continuation of the original 
meeting and as such does not require any further 
call or notice to the stockholders. (See Form 22.) 


CHAPTER XIV. 
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§127. Preliminary. 

As the by-laws are usually adopted prior to the elec- 
tion of the directors, these latter when elected will 
have the by-laws for their guidance. Their first meet- 
ing is merely a called meeting for special purposes, — 
i. e,, the election of officers and such other action as 
may be necessary in this early stage of the company’s 
affairs. It may therefore very properly be assembled 
under the by-law provisions for special meetings ol 
the board. Usually, however, and most simply, it 
is convened, as in the case of the stockholders’ first 
meeting, by all entitled to be present joining in a call 
and waiver of notice. (See Form 18.) When all 
are agreed as to the matters to be transacted at this 
first meeting the minutes may with propriety be writ- 
ten out in advance. They will then serve as a pro- 
gram of the meeting and may usually be followed to 
the letter. 

§ 128. Opening the Meeting. 

When the directors assemble at the appointed time 
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and place for their first meeting, they have as yet no 
officers. They will, therefore, choose a presiding of- 
ficer pro tern and he will appoint, or the meeting will 
choose a temporary secretary. A director can not be 
represented by proxy at a board meeting (See § 66) 
and the secretary will therefore only note the num- 
ber and names of those in actual personal attendance. 
If a quorum is shown to be present the chairman 
will then ask for the call and waiver, or other call 
or notice by which the meeting was assembled, and 
will direct, or motion will be made, that it be entered 
in the minutes, or that record be made of its due 
execution and service, or publication as the case may 
be. The meeting is then ready to proceed to the 
next order of business. This is usually the election 
of officers. 

§ 129. Election of Officers. 

The by-laws should contain full provisions as to 
the officers to be elected and the method of choosing 
them. Usually the election is by ballot, though if all 
present agree to waive this requirement any other 
suitable method is permissible. Where there is but 
one candidate for an office the secretary will fre- 
quently be instructed to cast the single ballot of the 
meeting for the person named. Two positions, if 
their duties are not incompatible, may be conferred 
upon one person. The offices of secretary and treas- 
urer are often filled by one individual, but it would 
always be awkward and in some states legally impos- 
sible for one person to be both president and secre- 
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tary. The salaries of officers are usually arranged 
at or before the time of election. If they are to re- 
ceive no compensation it should be so stated in the 
by-laws, or by means of a resolution, or be put upon 
record in some other way to avoid any subsequent 
misunderstandings. 

As soon as the result of the election of officers has 
been announced, the newly-elected president and sec- 
retary, if present, will usually take charge of the meet- 
ing. If they are absent, or if other causes prevent 
the immediate assumption of their official duties, the 
temporary officers will continue to act until the close 
of the meeting, unless sooner relieved by the perma- 
nent officers. 

§ 130. Exchange of Property for Stock. 

The consideration of the proposal for exchange of 
property for stock usually follows the election of offi- 
cers. The proposal submitted and read to the first 
meeting of stockholders and the stockholders’ reso- 
lution authorizing its acceptance (Forms 19 and 20) 
should be presented to the meeting and read in full. 
Unless already recorded in the minutes of the stock- 
holders’ meeting the proposal should be ordered 
spread upon the minutes. (See Form 22.) Then 
a resolution accepting the proposed exchange and di- 
recting the officers of the company to receive the 
transfers of the property and to issue the necessary 
stock in exchange therefor is adopted. (See Form 21.) 
This places the matter in the hands of the officers of 
the company with full power for its consummation 
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and no further action on the part of the board is 
usually necessary. 

§ 13 1. Designation of Bank. 

The election of officers and the acceptance of the 
proposal for exchange of property for stock are usu- 
ally the most important matters coming before the 
first meeting of the directors. Its further action is 
mainly directed to such details as are necessary for 
the proper operation of the corporate business. Those 
relating to the corporate finances are among the more 
important of these. 

It is most desirable that the financial operations 
of the new corporation should be begun and be con- 
ducted in a business-like manner. All moneys com- 
ing in should be promptly deposited in a designated 
bank in the name of the company. No money should 
be withdrawn save as authorized by the directors, 
and the actual withdrawal should be only by check, 
duly signed and countersigned by the proper officials. 

The by-laws adopted by the stockholders at their 
first meeting usually provide in detail for the deposit 
and withdrawal of the company’s funds, but leave the 
selection of the depositary to the directors. Accord- 
ingly a formal resolution is adopted at this first meet- 
ing of directors, designating the bank or banks in 
which the funds of the company are to be kept and 
providing any other necessary details as to the hand- 
ling and management of the corporate moneys. 

A copy of this resolution, duly certified by the sec- 
retary, should be prepared and be filed with the se- 
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lected bank at the time the account is opened. (See 
Form 52.) If the directors' resolution does not em- 
body the provisions of the by-laws relating to bank de- 
posits, a certified copy of the by-laws, or of the par- 
ticular by-law or by-laws in point, should also be 
prepared and filed with the resolution. (See Form 

150 

Usually provision will have been made in advance 
to supply the new company with funds, by stock sub- 
scriptions already secured, by sales of stock or 
through other means. Whatever the plan the board 
will take action at this time to make the arrange- 
ments effective. 

§ 132. Other Business. 

Sundry other matters will properly come before the 
first meeting of the board. Arrangements must be 
made for office accommodation. Specific authority 
must be given the officers if anything is to be done 
outside the usual routine of the corporate business. 
The expenses of incorporation, including the fees to 
the state, and the legal and incidental obligations 
incurred by those having charge of the matter, should 
be approved and ordered paid. A form of stock cer- 
tificate should be chosen, or, if already selected, ap- 
proved. The secretary should be directed to procure 
the books and stationery necessary for his work. Any 
other requisite supplies and equipment should be 
authorized. The bond of the treasurer, if this is re- 
quired and is presented in acceptable form, should 
be approved. In some states inspectors for the next 
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annual election of directors must be chosen. If re- 
ports must be made or if there are other statutory 
requirements to be complied with, either in the state 
of domicile or in the state where the corporation ex- 
pects to do business, proper provision should be 
made. In short all those matters should be attended 
to that are necessary to begin or facilitate the opera- 
tions of the company. 

§ 133. Adjournment. 

It frequently happens that business under consid- 
eration at the first meeting of the board can not be 
completed at its session, or that other matters requir- 
ing board action are likely to come up before the next 
regular meeting. In such case to save the trouble and 
formality of calling a special meeting for the con- 
sideration of these matters, the meeting is adjourned 
till the next day, or the next week, or other conveni- 
ent designated time. Then, as a continuation of the 
original meeting, it reassembles without formality and 
resumes its work. If desirable it may again adjourn 
to meet at some specified future date. Usually the 
only object of such continued adjournment is to save 
the formality and delay attendant upon the calling of 
special meetings. 

If an adjourned meeting does not reassemble at the 
appointed time and place, it lapses and can not be 
revived. Then if a meeting be necessary before the 
date of the next regular meeting, it must be convened 
as a special meeting in accordance with the require- 
ments of the by-laws. 


CHAPTER XV. 


PROTECTION OF MINORITY. 


§134. General. 

The rights of the smaller, or minority, stockholders 
of a corporation are somewhat scant. They are en- 
titled to an honest and efficient administration of the 
corporate affairs. They are entitled to such publicity 
of management as will enable them to judge whether 
the corporate affairs are so administered. Also they 
are entitled to such knowledge of the actions and in- 
tentions of the majority as will give them time and 
opportunity to avert or avoid any threatened action 
injurious to their interests. This is practically the 
measure of the minority’s rights. They may neither 
dictate nor interfere in the corporate management in 
any way, save for the direct protection of threatened 
interests. 

While the rights of the minority are few, it is of 
vital importance that these few be properly protected. 
This is best provided for when the arrangements for 
incorporation are in progress. At that time all con- 
cerned are usually ready to accede to any fair and 
reasonable demands. If those who will be in the 
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minority are then in evidence and know how their 
interests may be protected, they may usually secure 
any proper concessions. If not provided for at this 
time efficient protection can hardly be secured later. 

Unfortunately in many cases corporations are or- 
ganized by those who expect to control and the rights 
of the minority receive small attention or are entirely 
ignored. In such event the only safe course for the 
minority is the sale of their stock. Better still, the 
unpleasant and usually unprofitable situation may be 
avoided entirely by a refusal to purchase stock in cor- 
porations which show so little regard for minority 
rights. If this latter course were more commonly 
pursued the rights of the minority would receive far 
more respectful attention than is now the case, and 
the status of the smaller stockholders would be much 
improved. 

When, however, the prospective minority interests 
are in evidence and in a position to enforce their due 
rights at the time of incorporation, or when those in 
charge are willing, to include proper protection of the 
minority in the general corporate scheme, the matter 
resolves itself into a choice of means. There are a 
number of methods employed for the protection of the 
minority. Most of these are founded upon represen- 
tation upon the board of directors. Practice has 
shown that this is usually the most effective method 
possible. 

The board is the managing body of the corpora- 
tion. All active direction of the corporate affairs for 
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good or for bad emanates therefrom. If then the 
minority have one or more capable representatives 
in this body these representatives are in a position 
to know all that is done, or proposed to be done, and 
to be heard in regard thereto. Their mere presence 
will usually operate to prevent any flagrant invasion 
of minority rights. If, however, injurious action is 
threatened, the minority stockholders will be in- 
formed and may act with all necessary promptness 
in protection of their interests. Through their rep- 
resentatives on the board they will at all times have 
access to the corporate books and accounts, and, gen- 
erally, are in a position to enforce their rights intelli- 
gently and effectively should the necessity arise. Ex- 
perience has shown that the minority have small cause 
for apprehension if they have one or more able rep- 
resentatives on the board. 

§ 135. Cumulative Voting. 

Cumulative voting is one of the simplest and most 
effective means whereby minority representation on 
the board may be secured. It is a modification of the 
usual plan of voting whereby the minority interests — 
if their holdings are at all material — may unfailingly 
elect one or more board members. 

Under the usual plan of voting, each share of stock 
has one vote for every director to be elected, but may 
only give one of these votes to a candidate. As a 
consequence the majority* elect the entire board, and, 
unless by grace of those in control, the minority are 
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! left absolutely without representation. Under the 
cumulative system each share of stock still has one 
vote for each director to be elected, but these votes 
may be ‘cast all for one candidate or may be distrib- 
uted among the candidates as the voter sees fit. In 
other words each stockholder has the right to cast 
- as many votes as shall equal the number of his shares 

of stock multiplied by the number of directors to be 
elected, and to cast this number of votes for one can- 
didate or distribute them among a number of candi- 
dates at his discretion. 

For instance, if five directors are to be elected, each 
share has one vote for each of these or five votes in 
" f all. Under the ordinary system but one of these 

votes can be cast for one person, and if the five 
votes are cast they must be divided among five can- 
^ f didates, one vote to each. Under the cumulative 

system the number of votes is the same, but they may 
be cast exactly as the voter pleases. The whole five 
; to one candidate or be divided between two, 

' or be scattered among them all in such way as the 

voter sees fit. 

If then one hundred shares of stock participated in 
such an election, a total of five hundred votes would 
i be cast. A minority controlling twenty shares and 

■ acting together would cast one hundred votes, and, 

I • if all these were cast for one candidate, he would in- 

fallibly be elected. The remaining eighty shares 
would cast four hundred votes, and, if acting to- 
gether, would elect four directors, but they could not 
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by any possible combination prevent the minority 
from electing the fifth. If the majority divided their 
votes among four candidates, each would receive one 
hundred votes and all would be elected, together with 
the minority candidate who also receives one hun- 
dred votes. If they divided their votes among five 
or more candidates the total for each would fall be- 
low one hundred votes, and, while they would prob- 
ably elect four of their candidates, the minority can- 
didate would also be elected as before. 

It is apparent that to secure the greatest advantage 
from cumulative voting those forming the minority 
must act together with intelligence and must so cast 
their votes as to secure the best possible results. If 
they do not, the whole benefit of the system may be 
lost to them. Thus in the preceding example if the 
minority divided their votes between two candidates, 
giving fifty shares to each, the majority might appor- 
tion their votes among five candidates, and giving 
eighty votes to each, elect the entire five and thereby 
exclude the minority from the board. 

On the other hand it is also necessary for the ma- 
jority to vote with discretion. If the minority are 
strong and well handled it is entirely possible for the 
majority by a careless scattering of their votes to 
actually lose their control of the board. 

Cumulative voting is allowed in most states of the 
Union. In some it is prescribed by statute and must 
be employed in all corporate elections. The system is 
much esteemed where understood and its use is ex- 
tending. (See §§ 56, II2.) 
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§ 136. Non-Voting Stock. 

Stock deprived of its voting power may be used 
to advantage when the parties to an incorporation, 
though of varying interests, wish to preserve an 
equality of power in the management. The occasion 
frequently arises in the incorporation of a partnership 
when the partners with smaller investments become 
minority stockholders, and, under the usual arrange- 
ment, would be largely, if not entirely, excluded from 
the management of their own affairs. 

In this case the same equality of management in 
the corporation that obtained in the partnership may 
be preserved only by equal representation on the 
board. Cumulative voting insures representation, but 
not equal representation and therefore does not in 
itself meet the requirements of the present case. The 
desired end may be attained by the use of non-voting 
stock. To accomplish this the company’s stock is 
divided into two classes, one a voting stock, the other 
non-voting, the amount of each class depending on 
the particular conditions. The voting stock is then 
apportioned equally among the parties interested, 
while the non-voting stock is so distributed as to 
provide for the varying interests of the different par- 
ticipants. As a result all the parties are exactly equal 
in voting power and therefore if coupled with cumu- 
lative voting are equal in the management of the 
corporation. In any division of profits, however, as 
the non-voting stock participates in dividends just 
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as does the voting stock, the parties with the larger 
interests receive properly the larger returns. 

This arrangement is very effective and may be 
modified in sundry ways to protect or give special 
rights to the minority. (See § 145.) 


§ 137. Stock Classification. 

In those states in which it is permitted, another 
method of providing equal, or special representation 
on the board of directors is found in the division of 
the corporate stock into voting classes or groups, usu- 
ally unequal in size, but each possessing the power to 
elect one or more members of the board. 

For instance, if a partnership with three members 
is to be incorporated, and, while the investments are 
different, the management is to be shared equally, a 
board of three directors might be provided. If so, 
the capital stock is then fixed at the total amount of 
the partnership assets and is divided into three classes 
or groups, the classes varying in amount so that each 
represents the interest of one of the partners in the 
business. Each class is by charter provision given 
power — irrespective of its amount — to elect one di- 
rector. Each partner then receives the entire amount 
of the class of stock which represents his interest. 
When this is done each partner, while holding his 
proper interest in the corporation, and participating 
in profits accordingly, elects one director and has 
therefore equal power in the management. He may 
elect himself a director, or elect someone else to rep- 
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resent him. Further he may sell any amount of his 
stock short of the fifty-one per cent, required to con- 
trol his class, and still retain his power to elect one 
director. 

This system of classification is a very efficient 
means of minority protection. In those states where 
permitted, it is worked out in many forms. (See 
§ 145.) It should, however, be carefully considered 
before it is employed, as the arrangement, once 
adopted, is difficult to change and occasionally leads 
to undesirable complications. 

§ 138. Voting Trusts. 

The voting trust is an arrangement or disposition 
of the majority of the voting stock of a corporation 
under which for a definite period its vote must be cast 
in its entirety for certain specified ends. Its usual 
purpose is to maintain the existing, or an agreed man- 
agement for a term of years. So used it may serve 
as an efficient means for the protection of the mi- 
nority. 

In the early days of an incorporation all parties in 
interest are usually disposed to be fair. A manage- 
ment acceptable to both majority and minority may 
then be obtained. If the majority concur, this man- 
agement may be fixed for a specified period by means 
of the voting trust, thus avoiding changes which 
might be injurious to minority interests. 

To form a voting trust, sufficient stock to control 
must be actually placed in the hands of voting trus- 
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tees. This stock is held by them under the terms of 
a voting trust agreement which specifies how its vote 
must be cast, and this vote may then be cast only in 
accordance with these specifications. The operation 
of a properly drawn agreement is absolute. If it pro- 
vides that at elections of directors the vote of this 
stock shall be cast for certain specified persons, those 
persons will be elected unfailingly and the member- 
ship of the board preserved unchanged during the 
life of the agreement. Provision is usually made for 
possible vacancies caused by the death, inability or 
refusal to serve of any of the designated directors. 
Also the trustees are usually given authority to vote 
the trust stock held by them, on any general matters 
coming before the stockholders for their action. The 
trustees usually issue trustees’ certificates for the 
stock placed in their hands under the trust agreement, 
and they must account to the equitable owners of this 
stock for any dividends declared thereon during the 
continuance of the trust. 

Voting trusts are allowable under the laws of most 
of the states. In New York and some other states 
their period is limited to five years. In most of the 
other states they would be upheld if the agreement 
was for a reasonable period. 

§ 139. Limitations on Expenditures. 

Limitations are sometimes inserted in the charter 
in the interests of the minority, providing that the 
salaries of officers shall be some certain amount, or 
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shall not exceed a specified sum save with the con- 
sent of two-thirds of the voting stock, or shall be lim- 
ited to some moderate prescribed figure until divi- 
dends have been paid regularly at a certain per 
centum for one or more years. Or it is sometimes 
specified that no indebtedness beyond a given propor- 
tion of the appraised value of the assets shall be in- 
curred without the consent of a specified majority of 
the stock. 

Under some circumstances these restrictions and 
the sundry other variations of which they are capa- 
ble are found to be materially advantageous. Such 
limitations should not, however, be so tightly drawn 
as to restrict the proper corporate action of the com- 
pany or interfere with its successful business opera- 
tion. (See § 1 15.) 

§ 140. Restrictions on Amendments. 

Sometimes as a means of minority protection it is 
provided in the certificate of incorporation that a spe- 
cified majority shall be required for the election of 
directors. At times the provision will be extended to 
also include amendment of the charter and by-laws. 
These majorities are placed high enough to require 
the participation of a material proportion of the mi- 
nority interests and the requirement therefore acts 
directly for their protection. Then an acceptable 
board of directors having been once selected, no 
change of any kind can be made in the management 
thereafter without the assent of the prescribed ma- 
jorities of the outstanding stock. 
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For example, the charter of the American Tobacco 
Company contained the following provision: 

'Tt is hereby provided that it shall require a 
majority of seventy-five per cent, of the outstand- 
ing voting stock to amend the charter, to amend 
the by-laws, or to elect directors in this com- 
pany.'' 

It is a fair inference that when the American To- 
bacco Company was organized, a strong minority in- 
terest would enter only on condition that the provi- 
sion quoted was incorporated in the charter of the 
company, and that this charter and the by-laws and 
the first board of directors, should be satisfactory to 
them. 

When all this was accomplished there could be no 
change in the existing state of affairs without the con- 
sent of the minority interests, provided they con- 
trolled at least 26 per cent, of the voting stock. If a 
new board were proposed they might merely refrain 
from voting; there would then be no election and the 
old board would hold over. Neither could there b^ 
any change in charter or by-laws not approved by 
them. Under such conditions the minority were un- 
doubtedly in a position to fully protect their interests. 
It should be noted, however, that the arrangement is 
allowable under the statutes in only a few states. 

§ 141. Restrictions on the Voting Power. 

Under the English Companies Act, which controls 
in England, every stockholder has one vote for each 
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share of his stock up to ten. If he holds more than 
ten shares he has one vote for each five shares above 
that number up to one hundred shares. Above that 
number he has one vote for each ten shares he may 
hold. 

As will be seen this has the effect of materially 
lessening the power of the larger stockholders. The 
arrangement, or any desired modification of it, might 
be had under the New Jersey law and probably in 
some other states of the Union, but the plan is not 
generally available. It is undoubtedly effective but 
would probably render an election of directors a com- 
plicated proceeding. 


CHAPTER XVL 


FROM PARTNERSHIP TO CORPORATION. 


§ 142. General. 

The conversion of a partnership into a corporation 
under the usual plan is a comparatively simple mat- 
ter, accomplished without interruption to the general 
business and without material change in its mode of 
operation. Almost any feature that characterized the 
partnership may be continued in the corporation. 
Even the name may usually remain unchanged. The 
legal relations and liabilities of the members of the 
organization are modified, but the general method of 
work and the personal relations and responsibilities 
of its members may for all practical purposes be left 
unaltered. 

Generally a partnership should be incorporated in 
the state in which its principal operations are con- 
ducted — that is, the state in which the headquarters 
of the firm have been located. Occasionally condi- 
tions will exist that render incorporation in another 
state advisable. In such case the corporation will 
operate in what would naturally have been its home 
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State, as a foreign corporation. The advantages of 
such an arrangement should be obvious and material 
to justify its adoption. (See § io6.) 

The capitalization of the incorporated partnership 
is usually determined by the amount of the firm assets. 
A fair valuation of the business is made, in which 
good“will may be properly included, and the capital 
stock, or capitalization, is fixed at the amount so de- 
termined. Occasionally the capitalization is placed at 
an amount much less than the real value of the assets 
in order to avoid taxation. 

§ 143. Name. 

The partnership name should in itself represent a 
considerable trade value. To avoid its loss the part- 
nership name on incorporation is usually retained in 
some form as the corporate name. In some states 
the firm name may be adopted without change of any 
kind. This practice is, however, open to objection 
as there is then nothing in the name to indicate that 
the concern is a corporation, and parties transacting 
business with it might, unless informed in advance of 
its corporate character, be able to hold the stockhold- 
ers as partners. 

Usually the firm name is retained with the addition 
of Company, the firm of "Wilson & Brown” becom- 
ing on incorporation the ""Wilson & Brown Com- 
pany,” or perhaps the ""Wilson-Brown Company.” 
Another method of avoiding any possibility of lia- 
bility is to add the word incorporated, as ""Wilson 
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& Brown, Incorporated,’' this last word being ab- 
breviated in written or printed matter to 'Inc.” 

In most of the states the word "The ” may be made 
part of the corporate name if desired. In a few states 
it is obligatory. Very awkward verbal constructions 
sometimes occur when it is employed. (See § I02.) 

§ 144. Usual Arrangements. 

When a partnership is incorporated the obvious and 
customary arrangement is to fix the corporate capi- 
talization at the value of the partnership business. 
The entire capital stock is then issued to the partners 
as full-paid stock in exchange for the business, which 
is thereupon transferred to the new corporation. This 
general method of arranging the matter is the sim- 
plest possible and, where the partners’ interests are 
equal, is equitable and satisfactory. The partners 
may have the stock issued in the firm name, or to 
one of the partners as trustee, later allotting it among 
themselves in proportion to their respective interests 
in the old firm, or may have it issued direct in proper 
proportion to themselves. 

Sometimes in order to provide working capital for 
the corporate business, the capital stock is placed at 
a figure in excess of the assets, the excess stock is 
sold and the proceeds turned into the treasury of 
the company. If the equality of voting power among 
the partners is to be preserved and this additional 
stock is a voting stock, it might either be purchased 
by the partners in agreed proportion, or each partner 
might be assigned his proportion to sell among his 
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friends. - If it is sold to outsiders, this additional 
stock under such circumstances would usually be a 
non-voting stock — ^probably some form of preferred 
stock. (See §§ 39, 136.) 

§ 145. Special Adjustments. 

Where the partnership interests are not equal, the 
apportionment of stock in the incorporated business 
in direct proportion to these interests without adjust- 
ment of any kind would sometimes work great injus- 
tice. For instance, one partner may have supplied 
the larger proportion of capital, but the other part- 
ner — if there be but two — may have contributed more 
time, or such skill, repute, business knowledge, or 
connection as to fully entitle him to an equal share 
in the business, or otherwise to such control, or pro- 
portion of the profits, or other advantageous arrange- 
ment as may have existed under the partnership 
agreement. In such case to give the greater finan- 
cial interest absolute control by an allotment of a 
majority of the voting stock would be obviously in- 
equitable. 

Such a contingency may be easily provided for un- 
der the flexible conditions of incorporation. Equal- 
ity of management may be preserved by the issuance 
to each partner of an equal amount of voting stock. 
The larger investment of the one may then be pro- 
vided for by an issue to him of non-voting stock to 
the amount of his excess investment. This stock 
might participate fully in dividends, but usually would 
be a preferred stock drawing a fixed limited dividend. 
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Under such an arrangement both partners are on the 
same footing as far as the control of the corporation 
is concerned, and in all other corporate matters, ex- 
cept that before any division of profits is made the 
partner with the larger investment receives the agreed 
interest or return on his excess investment; also, if his 
extra stock be preferred, this usually gives him the 
right to receive back his excess investment in full 
in case of dissolution before the other partner re- 
ceives anything. (See § 53.) 

The same end might be attained by the issuance 
of bonds for the excess investment of any partner. 
Another plan is to divide the stock into as many 
classes as there are partners, each class representing 
in value the investment of the partner to whom it is 
allotted, but — without regard to this value — having 
the right to elect one director. If then the board of 
directors is the same in number as the partners of 
the incorporated firm, this secures an absolute equal- 
ity of management regardless of the differing invest- 
ments. (See §§ III, 137.) The same end will some- 
times be secured by the formation of a voting trust. 
(See § 138.) Special official salaries are also some- 
times employed to adjust the varying interests of the 
incorporated partnership. In short there is no legit- 
imate arrangement of the partnership which can not 
be transformed into some equivalent, or equally sat- 
isfactory corporate arrangement. 

§ 146. Preliminary Contract. 

Any special features of the partnership interests 
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and relations that are to be retained in the new or- 
ganization, should be embodied in a preliminary con- 
tract between the partners. Even if the usual ar- 
rangements are to prevail, a memorandum of the 
agreement is frequently advantageous. 

It is to be noted that the charter and by-laws are 
supposed to contain and usually do contain ever3dhing 
outside the statute and common law that affects the 
new company. Therefore, any agreements and under- 
standings between the interested parties as to the 
powers of stock and the general management of the 
corporation must be expressed either in the charter 
or by-laws, and if not so expressed, are usually in- 
valid or incapable of enforcement, 

§ 147. Organization of Corporation. 

If the number of partners is less than the smallest 
number required by statute as incorporators, the ser- 
vices of relatives, friends or employees may be en- 
listed for the incorporation and these same parties 
may also later act as directors if desirable. In this 
latter event the usual statute requirement that direc- 
tors must be owners of record of at least one share 
of the company's stock is commonly satisfied by those 
in control assigning one share to each of the acting 
parties. Such assigned stock is usually actually and 
permanently transferred as an equivalent for the time 
and trouble involved in a ^'dummy" directorship. At 
times, however, while given in due form, such stock 
is after proper assignment by the receiving party, at 
once taken back and held by the donor. The recip- 
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ient then appears on the books of the company as the 
owner of record of such stock and is therefore le- 
gally qualified to act as a director. As a matter of 
fact, however, the actual ownership of the stock rests 
with the party to whom it was re-assigned, and he 
may at any time assert this ownership by presenting 
the assigned certificate and demanding that the stock 
it represents be placed in his own name. To do so 
would, however, disqualify the ^Mummy’’ director 
and necessitate some new arrangement of the direc- 
tory. 

Often the wives of the partners are brought into 
the corporation as incorporators and as directors and 
are, at times, made stockholders to considerable 
amounts. This is on occasion a most excellent ar- 
rangement. In case of the death of the husband it 
leaves the corporate holdings exactly where they 
should be, without danger of failure and without le- 
gal proceedings of any kind. 

If the firm is incorporated in an outside state, a 
resident director is usually necessary. This prospec- 
tive director also usually acts as one of the incorpo- 
rators. 

As a matter of course, the active partners of the 
firm are usually elected as directors and also as offi- 
cers of the incorporated business. If the required 
number of directors be more than the number of part- 
ners, as where a partnership of two is incorporated 
and three directors are necessary, additional directors 
must be secured. Usually these are ‘'dummy’' direc- 
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tors qualified as described for the purpose. Also if 
the partners are of even number, as two or four, tiiey 
will probably wish additional directors to make the 
number of the board uneven. This is not essential 
but is customary to prevent the possibility of dead 
locks. At times, however, the even board may be 
preferred, any occasional dead locks being fought out 
as was done in the partnership. 

If the partners are but two in number, and, upon 
the incorporation of the firm, wish the equality of 
power between them preserved, while the statutes re- 
quire a board of three, a dummy director may be 
elected and then resign, his place being left unfilled. 
The two former partners then have full power to act 
for the corporation as they constitute a majority of 
the board. The only objection to the plan is found 
in the fact that the continued absence, disability or 
death of one of the directors would leave the board 
without a quorum and without power to fill the va- 
cancy unless such power were expressly given by 
charter or by-laws. This would necessitate action by 
the stockholders to re-establish the board. Sometimes 
the third director is retained on the board, but it is 
provided that no important board action — or any 
board action — may be taken except by unanimous 
vote of the entire board. Then no action may be 
taken without the concurrence of the two former 
partners, and the equality of power in the manage- 
ment is maintained. 

The arrangements indicated while entirely possi- 
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ble and proper, and in common use, require the ser- 
vices of a thoroughly qualified and skilful lawyer as 
otherwise statute law may be inadvertently violated, 
or the corporation itself may be so tied up that the 
conduct of its business becomes impossible. 

§ 148. Transfer of Business. 

As soon as the directors and officers of the new cor- 
poration have been elected and its organization is thus 
completed, it is ready to take over the business and 
property of the old firm and assume full control. At 
their first meeting the stockholders pass a resolution in 
accordance with the agreement previously entered into 
by the partners, authorizing and instructing the direc- 
tors to purchase the partnership property and business 
and issue the stock of the corporation in exchange 
therefor. The directors at their first meeting in pur- 
suance of the stockholders' resolution then formally 
accept the proposition to take over the business and 
property of the firm, and authorize the officers to re- 
ceive the same and issue the stock of the corporation 
in payment therefor in accordance with the accepted 
terms. (See Chs. xiii, xiv; also Forms 19, 20, 21.) 

By due assignment of the firm the business is then 
transferred to the corporation. Usually the assign- 
ment includes all goods and other stock, cash on 
hand and in bank, accounts and bills receivable, real 
estate, leases, fixtures, patents, trade-marks, good- 
will and anything else of value belonging to the firm. 
Any desired reservations, however, may be made, as 
for instance the cash on hand, or certain accounts, 
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or particular real estate. Usually it is specified that 
all debts, contracts and liabilities of the firm are to 
be assumed by the new corporation. 

These assignments are executed in the firm name 
by the partners and are handed over to the officers 
of the corporation. These latter then deliver in ex- 
change the duly issued stock of the corporation in 
accordance with the agreed terms. This transaction 
makes the stock full-paid. It also vests the business 
and property of the former partnership in the corpo- 
ration. The officers of the company then take charge 
of the business and the transaction is complete. The 
business is the same as it was before and is in the 
hands of the same persons, but the liabilities and 
method of operation are from the legal standpoint en- 
tirely different. 

After its stock in the new corporation has been re- 
ceived and distributed among the partners, the old 
firm is usually dissolved. 

§ 149. Conduct of Business Under New Form. 

After incorporation the business of the former part- 
nership is usually conducted much as before, espe- 
cially if there were but two or three partners and all 
were actively engaged in the business. Usually after 
the organization meetings, the former partners— as 
officers and directors — take entire charge of the cor- 
porate business and manage it as they did before its 
incorporation by informal conferences and mutual 
agreement as occasion arises. This laxity of corpo- 
rate management may be carried too far, but where 
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the officers and directors constitute all the parties in 
interest and all are agreed, there is but little danger 
from the informality of the method. The treasurer 
should, however, handle the funds of the corporation 
and perform his other duties in strict accordance with 
the by-laws and the resolutions of the board of di- 
rectors. 

A corporation of this kind where no stock is sold 
to outsiders, where but few are interested and where 
those few are, in the main, either officers or directors, 
is called a ^'close corporation.’’ Such a company 
rarely takes the trouble to hold annual meetings un- 
less some dissatisfaction, or other cause makes a 
change in the directory advisable. Otherwise the di- 
rectors and officers hold over from one year to an- 
other, and until one of the parties active in the man- 
agement dies or retires, no changes are made. When 
such an emergency does arise the advantages of the 
corporate form are manifest. Its neglected formali- 
ties are then at once brought into play and the corpo- 
rate mechanism is readily adjusted to the changed 
conditions. 

§ 150. Changing Books. 

Though not strictly relevant, it may be said that 
the changing of the partnership books to corporation 
books is usually a matter of no great difficulty. The 
capital or stock account is kept in the corporate name 
thereafter, and the individual accounts with the part- 
ners are closed. 
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“The only new features introduced into the books 
of account when a private or partnership business is 
transferred to a corporation are those which relate 
directly to the mechanism of the corporate form. 
Thus the interests of the parties forming the corpo- 
ration are represented by stock and a ^Capital Stock’ 
account is necessary. Profits when divided are de- 
clared as dividends and a "Dividend’ account must 
be opened. Stock returning to the corporation either 
by purchase or by donation becomes treasury stock 
and a "Treasury Stock’ account is required. The 
corporate losses or gains find their ultimate resting 
place in a "Surplus’ account. Bonds when issued re- 
quire a "Bond’ account, and accounts must also be 
kept with the interest on these bonds as it accrues 
from month to month.”* 

New books though usual are not at all necessary 
when the partnership accounts are transferred to the 
corporation. ""If the partnership books are to be con- 
tinued as the corporate books when a partnership is 
incorporated, the procedure is simple. The accounts 
of the partnership books are balanced, those showing 
loss or gain are closed into "Profit and Loss’ account, 
and this account is then charged off to the individual 
accounts of the partners. The capital stock of the 
corporation is then so issued as to close these part- 
nership accounts. ”t 


* Bentley on “Corporate Finance and Accounting,’* page 215. 
t Bentley on “Corporate Finance and Accounting,” page 233. 
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CHAPTER XVII. 
SUBSCRIPTION LISTS. 


Form I. — Subscription List. Usual Form. 


Subscription List. 

THE VERASCOPE CAMERA COMPANY. 


To be Incorporated under the Laws of New York. 


Capital Stock $25,000. 

Shares $100 each. 


We, the undersigned, hereby severally subscribe for and agree 
to take, at its par value, the number of shares of the Capital 
Stock of the Verascope Camera Company set opposite our re- 
spective names, and agree to pay therefor in cash on demand of 
the Treasurer as soon as said Company is organized. 

Troy, N. Y., September 20, 1909. 


NAMES. 

ADDRESSES. 

SHARES. 

AMOUNT. 

David B. Ewbank.... 

Troy, New York 

15 

|i,5oo 00 

Henry Brown ! 

Syracuse, New York 

10 

1,000 00 


This is the simplest form possible. It will be found 
sufficient for small corporations where the purposes 
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and conditions of subscription are well understood. . 
All the essential features of the proposed company 
should be incorporated in the subscription list and no 
material change should be made later, otherwise the 
subscriptions may be voided. Subscribers must be per- 
sons competent to contract. In event of litigation the 
courts construe subscription lists liberally and in ac- 
cordance with their intent. (See §§41, 99.) 

It should be remembered that subscriptions under 
such a list are — until the organization of the corpora- 
tion — mere promises without consideration and there- 
fore revokable by the subscriber. To avoid this ele- 
ment of uncertainty subscription lists are sometimes 
drawn with a trustee acting for the proposed corpo- 
ration, so that subscriptions thereunder are binding 
as soon as made. The following form is of this nature. 

Form 2. — Subscription List. Trustee’s. 


Subscription List. 
HARVEY BRASS COMPANY. 


To be Incorporated under the Laws of New York for the Manu- 
facture of Brass and Metal Ware. 


Capital Stock $200,000, 

Shares $100 each. 


We, the undersigned, hereby severally subscribe at par for the 
number of shares of the capital stock of the Harvey Brass 
Company set opposite our respective signatures, and hereby 
promise and agree to pay therefor as follows : 

Five (S%) Per Cent, of subscription on demand to Henry M. 
Shannon, as Trustee for the said Company, such payment, or 
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so much thereof as may be necessary, to be used for the pre- 
liminary and incorporating expenses of said Company; Thirty 
(30%) Per Cent, of subscription to the Treasurer of the Com- 
pany ten days after the incorporation thereof, and the remainder 
of subscription at such times and in such instalments as may 
be prescribed by the Board of Directors. 

New York, July 16, 1909. 


NAMES. 

ADDRESSES. 

SHARES 

AMOUNT 

Willoughby Knight.. 

32 Nassau St., N. Y. 

25 

$2,500 00 


Form 3. — -Subscription Blank. Individual. 


Subscription Blank. 

THE NEW ALBANY RUBBER COMPANY. 
60 Liberty St, New York. 


To be Incorporated under the Laws of New Jersey. 


Capital Stock $500,000. 

Shares $100 each. 


I hereby subscribe for Twenty-five (25) shares of the Capital 
Stock of The New Albany Rubber Company at the par value 
thereof, and agree to pay Fifty '(50 %) Per Cent, of such sub- 
scription on demand of the Treasurer so soon as said Company 
is incorporated ; the remainder to be paid at such times and 
in such amounts, not exceeding Ten (10 %) Per Cent of said 
subscription in any one month, as may be prescribed by the 
Board of Directors. 

Unless one-half the capital stock of said Company is reliably 
subscribed by the 30th day of December, 1909, and the Company 
incorporated within thirty days thereafter, this subscription 
shall be void and of no effect. 

Name, Henry McConnell, 
Address, 1763 Chestnut St, 

Dated Sept. 15, 1909. Philadelphia, Pa. 
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The above form is usually mailed, accompanied by 
such statement, prospectuses and explanations as may 
be necessary. Any material misstatement of fact in 
the subscription blank or the accompanying papers 
renders the subscription void at the option of the sub- 
scriber. 

The same general form of blank is frequently em- 
ployed when stock is to be sold after incorporation, 
such modifications being made as are necessary to 
adapt it to the changed conditions. 



CHAPTER XVIIL 
STOCK CERTIFICATES. 


As a rule the stock certificates in common use con- 
tain all the essential requirements, differing only in 
the arrangement of matter, manner of expression, etc. 
The legality of a certificate of stock is not affected in 
any way by the style in which it is prepared. One 
written with pen and ink is as legally effective as the 
finest engraved certificate. From a business stand- 
point, however, certificates should be neat and taste- 
ful and of reasonably good quality. The stock ex- 
changes require a certain prescribed excellence of finish 
in the certificates of stock which are listed with them. 

Usually the officers to sign stock certificates are 
designated by the by-laws of the corporation, though 
in some states, as New Jersey, the signing officials 
are designated by the statutes. 

The words “full-paid and non-assessable’’ should 
not appear upon certificates unless the stock which 
they represent has really been paid for in full, in 
cash or in property. (See generally §§ 42, 119.) 

182 


Form 4 . — ^Stock Certificate with Stub. 


STOCK CERTIFICATES. 


183 


S3 

CO 


o b 



o 

:z; 


42 cu 

£ 

i B 
s ^ 

O ^ 

U 


1 -S ^ 


. o 


CO 

G 

<L> 


O 

o 

•4-> 

I CO 

G 

o 


^ CO 

■5 S 
__ «-> 
■g E 

-6 « ° 
E ^'g 

Cd N3 

S o •§ 

>,CJ p 
'TI 
Jrt 

O (-1 

0^*5 !>» 

O 'G 
G^ O ^ 

<U ^ 

■b 

aJ (U . 


O 

HD 

G 

0 ) 


§ 


^ G 
O <u 


W Ph 

w 

w 

w 
!? 
w 

W 


S 

o 3 

U 'rt 
<u 
43 


W2 CO r 

. ■ . 3 ; CO G 
O 0.) 2 


3 

bo 

3 

< 

M-t 

O 

rt 

GJ 

43 


W 

U 

< 

W 


to 
W 
« 
< 
• W 
CO 


w 


o S ^ 

to Ih 

G > 

a o 

_ I 'S 

S 

bo <U 
G 43 


rt 
, 43 
I CO 

1 >v 


H .H 


CL> 

nd 

G 


r\ 71 


•< H 


r CO 


U 


os 

o 

OS 


43 

•g 


o _ 

.a S g 

is^ 

I 

^ Jz 

to 


g s 

Sa « 
S •s 
o „ 


3 

bO 

b 

<i ■ 


M 


•b T3 


p 


nd 

G 


.S I 2 ; 

S) ^ 

CT3 ci3 
O 
tG 


: <D 

, O 


cG 


u 44 

(U CO 


iz: 

o 

to 

3 

w 


V. V. 

43 

CO 


a.- 


^ 3 
o <I 


CO 

o s 

>t 


T3 'S K 

<L> 

'B 

’a3 <N 
o w 
<D 

p:< ,2 


«s 

o 

cG 


(J 


0) u 

3 B 

Oj 'tJ 


0 o o 

IZ iz :z; 



184 the modern corporation. 

Form 5. — Preferred Stock Certificate. 

No. 15. 10 Shares. 

Incorporated under the Laws of 
The State of Maine. 

WELDON MANUFACTURING COMPANY. 


Capital Stock $50,000. 

Common Stock $30,000. 

Preferred Stock $20,000. 


Full-paid and Non-assessable. 


This is to Certify that James H. Wilson is the owner of 
Ten Shares of the Preferred Stock of the Wbldon Manufacturing 
Company, transferable only on the books of the Company by the 
said owner, in person or by duly authorized attorney, upon sur- 
render of this Certificate properly endorsed. 

The preferred stock represented by this certificate is entitled 
to an annual dividend of Six (6%) Per Cent, payable out of the 
net profits of the Company before any dividend is paid upon the 
Common Stock. Should the net profits in any year be insufficient 
to pay said preferred dividend, either in whole or in part, any 
unpaid portion thereof shall become a charge against the net 
profits of the Company and shall be paid in full out of said net 
profits before any dividends are paid upon the Common Stock. 

Said preferred stock is subject to redemption at the option of 
the Company at any time after Ten (10) Years from the first 
day of August, 1909, either by payment of One Hundred and 
Five ($105) Dollars per share and any accumulated dividends, or 
if so elected by the Company, by exchange therefor of common 
stock of the Company, at the rate of four shares of said com- 
mon stock for each three shares of preferred stock so redeemed, 
any preferred stock redeemed under this provision to be cancelled 
and not thereafter to be reissued. 

Said preferred stock is not entitled to vote at stockholders’ 
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meetings of the Company, nor to participate in profits beyond its 
fixed, preferential, cumulativej annual dividend of Six Per Cent. 
( CORPORATE ) Witness the Seal of The Company and the sig- 
*1 V natures of its duly authorized Officers this 

( SEAL ) September, 1909. 

James P. Harris, Henry E. Ehrling, 

Treasurer. President. 

Shares $100 Each. 

(Stub same as for Common Stock except that heading should 
read ‘'Preferred StockP This requirement is^ however, quite 
commonly neglected.) 


The conditions under which preferred stock is is- 
sued should appear upon its face/ as in the above 
form. (See § 89.) 

Form 6. — Assignment of Stock Certificate. In Blank. 


For Value Received hereby sell, assign and transfer unto 

Shares 

of the Capital Stock represented by the within Certificate, and do 

hereby irrevocably constitute and appoint 

my Attorney to transfer the said stock on the books of the within- 
named Company, with full power of substitution in the premises. 

William Clephane. 

Dated 190 

In presence of : 

Jere H. McLain. 


This form of assignment appears upon the back 
of the stock certificate. It is the only form in com- 
mon use. The signature when a transfer is to be 
made must correspond exactly with the name upon 
the face of the certificate. 
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If this assignment is duly signed by the owner of 
the stock and this signature properly witnessed, but 
the names of the party to whom the transfer is made 
and of the attorney are omitted as in the preceding 
form, the assignment is said to be made in blank. 
The certificate may then be sold and passed from hand 
to hand without further assignment until some pur- 
chaser wishes to make himself a holder of record. 
The blanks in the assignment are then filled in as 
shown in the following form, the certificate surren- 
dered and a new certificate taken out in the name of 
the owner of the stock. (See § 44.) 

Usually the name of the secretary of the company 
is inserted as the attorney who is to make the trans- 
fer on the books of the company, though any other 
suitable person might be named instead. 

Form 7. — Assignment of Stock Certificate. Complete. 


For Value Received, I hereby sell, assign and transfer unto 
Wilson Montgomery of New York City, Twenty-five (25) Shares 
of the Capital Stock represented by the within Certificate, and do 
hereby irrevocably constitute and appoint Samuel H. Colesworth, 
my Attorney to transfer the said stock on the books of the within- 
named Company, with full power of substitution in the premises. 

William Clephane. 

Dated September i, 1909. 

In presence of: 

Jere H. McLain. 



CHAPTER XIX. 


CHARTER FORMS AND STATE FEES. 


Charter forms vary in the different states in accord- 
ance with the varying statute requirements, though the 
general requisites of the charter are much the same in 
all. The following charter applications — or charters 
as they become after allowance — show the forms in 
use in New York, New Jersey and Arizona. The 
forms presented are simple, but, within their scope, 
are clear and complete and serve to give an idea of 
the usual charter form. They are included in order 
to render intelligible the many references in the pres- 
ent volume to the charter and its requirements. 

It is to be noted that the charter is in form merely 
an application for a charter. If properly drawn and 
duly presented with payment of the required fees, 
the charter application is allowed and filed as a mat- 
ter of course. It thereupon immediately becomes 
the charter of the new corporation and this latter is 
then fully authorized to perfect the corporate organi- 
zation and proceed with its business. (See Ch. in 
and § lOO.) 
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Form 8. — New York Charter. 


Certificate of Incorporation 
of the 

LEDOUX MANUFACTURING COMPANY. 


We, the undersigned, all being of full age and two-thirds being 
citizens of the United States, and one of us a resident of the 
State of New York, for the purpose of forming a Corporation 
under the Business Corporations Law of the State of New York, 
do hereby certify and set forth: 

First — The name of said Corporation shall be 
'Tedoux Manufacturing Company.*’" 

Second — The purposes for which said Corporation is formed 
are as follows : 

1. To buy, sell, manufacture and generally deal in all 
manner of tools, machinery, devices, appliances and sup- 
plies as used in wagon making and the allied trades. 

2. To lease, buy, sell, use and hold all such property, 
real or personal, as may be necessary or convenient in con- 
nection with the said business. 

3. To do any or all things set forth in this certificate as 
objects, purposes, powers or otherwise, to the same extent 
and as fully as natural persons might do, and in any part 
of the world. 

Third — The amount of Capital Stock of said Corporation shall 
be Fifty Thousand Dollars ($50,000) . 

Fourth — ^The number of shares composing said capital stock 
shall be Five Hundred (500) Shares of the par value of One 
Hundred Dollars ($100) each, and the amount of capital with 
which said Corporation will begin business is Five Hundred Dol- 
lars '($500). 

Fifth — ^The principal business office of said Corporation shall be 
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in the Borough of Manhattan, in the City, County and State of 
New York. 

Sixth — The duration of said Corporation shall be perpetual. 

Seventh — The number of directors of said Corporation shall be 
three. 

Eighth — ^The names and post-office addresses of the directors 
of said Corporation for the first year are as follows: 


NAMES. ADDRESSES. 

Henry Willis Ledoux 25 Liberty St., New York City. 

Henry B. Divine 30 Broadway, New York City. 

Manley Scolwood 68 Montague St, Brooklyn, N. Y. 


Ninth — The names and post-office addresses of the subscribers 
to this certificate, and the number of shares of stock which each 
agrees to take in said Corporation, are as follows : 

NAMES. ADDRESSES. SHARES. 

Henry Willis Ledoux... 25 Liberty St, New York City 20 

Henry B. Devine 30 Broadway, New York City.. 15 

Manley Scolwood 68 Montague St, Brooklyn, N. Y... 15 

Sarah H. Adams 710 Lexington Ave., New York City 10 

Tenth — Pursuant to Section 52 of the Stock Corporations Law, 
as amended, this Corporation shall have power to purchase, 
acquire, hold and dispose of the stocks, bonds and other evidences 
of indebtedness of any corporation, domestic or foreign, and 
issue in exchange therefor its stocks, bonds or other obligations. 
In Witness Whereof, we have made and signed this cer- 
tificate in duplicate this fourteenth day of August, one 
thousand nine hundred and nine. 

Henry Willis Ledoux. 
Henry B. Devine. 

Manley Scolwood. 

Sarah H. Adams. 

State of New York, Y 
County of New York, ) 

Personally appeared before me this 14th day of August, 1909, 
Henry Willis Ledoux, Hepry B. Devine, Manley Scolwood and 
Sarah H. Adams, to me personally known to be the persons 
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described in and who executed the foregoing certificate, and 
severally acknowledged that they executed the same for the pur- 
poses therein set forth. 

5 NOTARIAL 1 James H. Scully, 

I seal. J Notary Public for 

New York County. 


Form 9. — New Jersey Charter. 


Certificate of Incorporation 
of the 

CARHART DRUG COMPANY. 

We, the undersigned, for the purpose of forming a corporation 
under and by virtue of the provisions of an act of the Legislature 
of the State of New Jersey, entitled “An act concerning corpora- 
tions (Revision of 1896),” and the several supplements thereto 
and acts amendatory thereof, do hereby severally subscribe for 
and agree to take the number of shares of stock of the said cor- 
poration hereinafter placed opposite our respective names, and do 
further certify and set forth as follows: 

First — The name of said corporation shall be 
“Carhart Drug Company.” 

Second — The location of its principal office in the State of New 
Jersey shall be at No. 15 Exchange Place, Jersey City. 

The name of the agent who shall be therein and in charge 
thereof, upon whom process against this corporation may be 
served, is the Corporation Trust Company of New Jersey. 

Third — The objects for which this corporation is formed are: 

(a) To manufacture, prepare, compound, mix, combine, 
buy, sell and generally deal in all manner of chemicals, 
chemical products, drugs and pharmaceutical compounds and 
preparations, and to patent, register or otherwise protect 
the same. 

(b) To obtain, purchase or otherwise acquire formulae, 
patents and secret processes for the manufacture and prepa- 
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ration of chemicals, drugs and the compounds and prepara- 
tions thereof and to operate under, sell, assign, grant 
licenses in respect of, or otherwise turn the same to account. 

(c) To enter into, carry out or otherwise turn to account 
contracts of every kind; to have and maintain offices within 
and without the State; to acquire, hold, mortgage, lease 
and convey or otherwise use or dispose of real and per- 
sonal property in any part of the world, and in general to 
carry on such operations and enterprises and to do all such 
things in connection therewith as may be permitted by the 
laws of New Jersey and be necessary or convenient in the 
conduct of the Company's business. 

Fourth — The total authorized stock of the corporation shall be 
twenty-five thousand dollars ($25,000), divided into two hundred 
and fifty (250) shares of the par value of one hundred dollars 
($100) each, and the amount of capital stock with which said 
corporation will begin business is five thousand dollars ($5,000). 

Fifth-—The names and post-office addresses of the incorporators 
and the number of shares subscribed for by each are as follows : 


NAMES. ADDRESSES. SHARES. 

Willis J. Carhart 15 Exchange Place, Jersey City, N. J.. . . 40 

Sheldon McCammis ... . “ “ “ . . . 5 

John B. Whelan . 5 


Sh‘th — The period of existence of said corporation shall be 
unlimited. 

In Witness Whereof, we have hereunto set our hands 
and seals this 21st day of July, A. D. nineteen hun- 
dred and nine. 

Willis J. Carhart. [l. s.] 

Sheldon McCammis. [l. s.] 

In the presence of: John B. Whelan. [l. s.] 

Harmon Watson. 

Thomas O’Connell. 

State of New Jersey, ) 

County of Hudson, 

Be it remembered, that on this 21st day of July, A. D. nine- 
teen hundred and nine, before the undersigned personally ap- 
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peared Willis J. Carhart, Sheldon McCammis and John B. 
Whelan, who, I am satisfied, are the persons named in and who 
executed the foregoing certificate, and I, having first made known 
to them, and each of them, the contents thereof, they did each 
acknowledge that they signed, sealed and delivered the same as 
their voluntary act and deed. 

John M. Johnson, 

Master in Chancery of New Jersey. 


Such a certificate of incorporation must be person- 
ally signed and sealed by all the subscribers to the 
capital stock who are named in the instrument, and 
be then acknowledged by them before any officer 
qualified under the New Jersey laws to take acknowl- 
edgments for deeds of real estate. 

Form 10. — ^Arizona Charter. 


Articles of Incorporation. 


Know All Men by These Presents, That we, the under- 
signed, have this day associated ourselves together for the pur- 
pose of forming a corporation under and pursuant to the Laws 
of the Territory of Arizona, and for that purpose do hereby 
adopt Articles of Incorporation as follows: 

Article I. 

The name of the corporation shall be Andes Exploration and 
Development Company. 

Article IL 

> The principal place of business of this corporation within the 
Territory of Arizona shall be at Phoenix, Maricopa County, and 
the principal place or places of transacting business outside of 
Arizona shall be at New York City, State of New York, where 
meetings of Stockholders and Directors may be held and all 
business transacted. 
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Article III. 

The general nature of the business proposed to bo transacted 
is as follows : 

1. Mining, smelting, refining, reducing and dealing in 
and with all sorts of ores, metals and minerals, and the 
prospecting, locating, opening, operating and developing of 
mines, oil wells, quarries and mineral deposits of all de- 
scriptions. 

2. Constructing and operating mills, factories, machine 
shops and industrial plants of all descriptions, and the 
buying, selling and dealing in and with all supplies, mer- 
chandise and materials, raw or prepared, useful or conven- 
ient in connection therewith. 

3. Establishing and conducting savings institutions, loan, 
trust and investment companies, and guarantee and insur- 
ance institutions, either directly or indirectly, in such form 
and manner as the laws may permit. 

4. Farming, planting and tilling the soil and the operating 
of farms, ranches, orchards, plantations and haciendas, and 
all industries appurtenant thereto. 

5. Constructing and operating tramroads, canals, irri- 
gating systems, steamboats, steamships and ships and ves- 
sels of all kinds. 

6. Buying, selling, leasing and improving lands, town 
sites and territories and laying out, plotting, subdividing and 
colonizing the same. 

Article IV. 

The authorized amount of capital stock of this corporation 
shall be Two Million, Five Hundred Thousand ($2,500,000) Dol- 
lars, divided into Two Hundred and Fifty Thousand (250,000) 
Shares of the par value of Ten '($10) Dollars each. At such 
times as the Board of Directors may by resolution direct, said 
capital stock shall be paid into this corporation, either in cash 
or by the sale and transfer to it of real or personal property, 
contracts, services, or any other valuable right or thing for the 
uses and purposes of said corporation, in payment for which 
shares of the capital stock of said corporation may be issued and 
the capital stock so issued shall thereupon and thereby become 
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and be fully paid-up and non-assessable, and in the absence of 
actual fraud in the transaction, the judgment of the directors as 
to the value of the property purchased shall be conclusive. 

Article V. 

The time of the commencement of this corporation shall be 
the date of the filing of a certified copy of these Articles of 
Incorporation in the office of the Auditor, and the termination 
thereof shall be twenty-five years thereafter, with the privilege 
of renewal as provided by law. 

Article VI. 

The affairs of this corporation shall be conducted by a Board 
of Directors, and the following named shall constitute the Board 
of Directors until their successors are elected : George N. 
Wright, James Powers, Henry Decker, Harvey S. McLain, 
George Hessler. Thereafter the Board of Directors shall be 
elected from among the Stockholders at annual Stockholders’ 
meeting to be held on the tenth day of January of each year. 

Article VII. 

The Directors shall have power to adopt and amend by-laws 
for the government of the corporation, to fill vacancies occurring 
in the Board from any cause, and to appoint an Executive Com- 
mittee and vest said Committee with all of the powers granted 
the Directors by these Articles. 

Article VIII. 

The highest amount of indebtedness, direct or contingent, to 
which the corporation shall be subject at any one time shall be 
One Hundred Thousand ($100,000) Dollars. 

Article IX. 

The private property of the stockholders and officers of the 
corporation shall be exempt from all corporate debts of any kind 
whatsoever. 

In Witness Whereof, We have hereunto set our hands and 
seals this first day of September, 1909. 

George N. Wright. (Seal.) 

James Powers. (Seal.) 

Henry Decker. (Seal.) 


CHARTER FORMS AND STATE FEES. I95 

County of New York, ] 

State OF New York, j 

Personally appeared before me this ist day of September, 1909, 
George N. Wright, James Powers and Henry Decker, to me 
personally known to be the persons described in and who exe- 
cuted the foregoing certificate, and severally acknowledged that 
they executed the same for the purposes' therein set forth. 

(NOTARIAL ) John S. Heller, 

-j V Notary Public for 

( SEAL J New York County. 


Form II. — Comparative Table. Organization 
Expenses. 

Including all Filing and Incidental Fees. 


CAPITAL 
STOCK OF 
COMPANY. 

NEW 

JERSEY. 

NEW 

YORK. 

DELA- 

WARE. 

MAINE. 

ARI- 

ZONA.* 

$1,000 

$35.00 

I16.OO 

$25.00 

$27.00 

$50.00 

5,000 

35-00 

17.50 

25.00 

27.00 

50.00 

10,000 

35-00 

20.00 

25.00 

27.00 

50.00 

25,000 

35-00 

27.50 

25.00 

67.00 

50.00 

50,000 

35-00 

40.00 

25.00 

67.00 

50.00 

100,000 

35-00 

65.00 

25.00 

67.00 

50.00 

500,000 

IIO.OO 

265.00 

65.00 

67.00 

50.00 

1,000,000 

210.00 

515-00 

115.00 

117.00 

50.00 

5,000,000 

1,010.00 

2,515.00 

365.00 

517.00 

50.00 

10,000,000 

2,010.00 

5,015.00 

615.00 

1,017.00 

50.00 


It should be noted that the foregoing table includes 
filing and incidental fees as well as the state fees. 
The list of states includes those most generally re- 

^Including cost of publication; also fee ($10) of statutory 
agent in Arizona for first year. 

f ^ ■ 
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sorted to for ''outside’' incorporation. West Virginia 
is omitted because of the onerous fees and require- 
mients now imposed which remove the state from 
among those desirable for this purpose. 

The New Jersey organization fee is 20c. for each 
$1,000 of capitalization with $25 as a minimum fee. 
The incidental fees approximate $10. Non-resident 
corporations must maintain a state office with agent 
in charge thereof; cost $25 to $50 per annum. 

The New York organization fee is 1-20 of 1% of 
the capitalization; minimum $1. Incidental fees ap- 
proximate $15. No state office need be maintained by 
corporations operating entirely outside the state. 

The Delaware organization fee is loc. for each 
$1,000 of capitalization up to a capitalization of 
$2,000,000 with a minimum fee of $10. 5 c. is 

charged on each $1,000 in excess of $2,000,000, with 
a minimum fee on this excess of $10. Incidental fees, 
approximately $15. State office and resident agents 
cost from $25 to $50 per annum. 

The Maine organization fees are as follows: — On 
capitalizations not exceeding $10,000 — $10; over 
$10,000 but not exceeding $500,000 "-t-$ 50 ; on larger 
capitalizations, $10 for every $100,000 of capitaliza- 
tion. Incidental fees approximately $17. 

In Arizona no organization tax is imposed but 
various fees aggregating about $35, must be paid. 
These fees are the same for all incorporations regard- 
less of the amount of capitalization. An office must 
be maintained in Arizona by non-resident corpora- 
tions at a usual cost of $10 per annum. 
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Form 12. — Comparative Table. Annual Franchise 
Taxes. 


CAPITAL 
STOCK OF 
COMPANY. 

NEW 

JERSEY. 

NEW 

YORK. 

DELA- 

WARE. 

MAINE. 

ARIZONA. 

$1,000 

5.000 

10,000 

25.000 

50.000 
100,000 
500,000 

1,000,000 

5,000,000 

10,000,000 

$1.00 

5.00 

10. 00 

25.00 

50.00 
100.00 
500.00 

1,000.00 

4,000.00 

4,250.00 

$1.50 

7-50 

15.00 
37-50 

75.00 

150.00 

750.00 

1.500.00 

7.500.00 
15,000.00 

$5.00 

5.00 

5-00 

5.00 

TO.OO 

10.00 

25.00 

50.00 

150.00 

275.00 

$5.00 

5*00 

5-00 

5.00 

5.00 

10.00 

50.00 

75.00 

275.00 

525.00 

None 
( ( 

it 

tc 

t € 

a 

(t 

(( 

iC 

fC 


It is to be noted that the franchise tax in the fore- 
going table has nothing to do with the tax imposed 
on personal or real property belonging to the corpora- 
tion, which is the same in every respect as the tax 
imposed on personal or real property belonging to in- 
dividuals. The franchise tax is merely a graduated 
charge for the privilege of doing business as a cor- 
poration. 

The New Jersey franchise tax is i~io of 1% on 
any capitalization up to $3,000,000; 1-20 of 1% on 
any excess up to $5,000,000; and for every $1,000,000 
over $5,000,000, $50. Manufacturing and mining 
corporations employing at least one-half their capital 
in the state are exempt. 

The New York taxation given in the above table is 
calculated at the rate of one and one-half per cent., 
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being based upon the supposition that all the capital 
is issued, that it is all emjployed in the state and that 
the corporation is paying six per cent, annual divi- 
dends. Any difference in any of these particulars 
affects the annual franchise tax. If a New York cor- 
poration is conducting all its business outside the state, 
merely maintaining an office in the state for its books 
and meetings, it pays no franchise tax. Mining, laun- 
drying and manufacturing corporations employing 
not less than forty per cent, of their capital in the 
state are exempt from the franchise tax. 

The Delaware franchise tax on capitalizations of 
$25,000 or less is $5; over $25,000 to $100,000, $10; 
over $100,000 to $300,000, $20; over $300,000 to 
$500,000, $25; over $500,000 to $1,000,000, $50; 
over $1,000,000, a further sum of $25 for each addi- 
tional $1,000,000 or part thereof. Manufacturing 
and mining corporations employing not less than one- 
half their capital in the state are exempt from the 
franchise tax. 

The Maine franchise tax on all capitalizations not 
exceeding $50,000 is $5 per annum; above $50,000 
but not exceeding $200,000, $10; above $200,000 
but not exceeding $500,000, $50; above $500,000 but 
not exceeding $1,000,000, $75. $50 additional must 
be paid for each $1,000,000, or part thereof in excess 
of $1,000,000. Manufacturing and mining corpora- 
tions not exempt. 

Arizona imposes no annual franchise tax. 


CHAPTER XX. 
BY-LAWS. 


As the general corporate mechanism is much the 
same in all corporations, there is a general resemblance 
between their by-laws. The details of these by-laws 
should, however, in each case be adapted to the special 
requirements of the corporation for which they are 
prepared. (See Ch. iv, '^By-laws.”) 

The set of by-laws which follows, though more 
particularly intended to illustrate the many references 
of the present volume to the by-laws, has been proved 
by long experience, and will afford very excellent 
material from which to construct the by-laws of any 
particular corporation. The set, though concise, is 
perhaps more complete than is entirely necessary for 
the smaller corporations^ — a fault that is not serious 
if the by-laws are properly adapted to the needs of 
the particular corporation. 

Form 13. — By-Laws. 


By-Laws 
of the 

ALBANY MANUFACTURING CORPORATION. 


Article I. — Stockholders’ Meetings. 

I. The Annual Meeting of the stockholders of the Company 
shall be held in the principal office of the Company in New 

199 
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York City at lo o’clock a. m. on the 3rd Monday of January of 
each year — if not a legal holiday; but if a legal holiday, then 
on the next business day succeeding — for the purpose of electing 
Directors and the transaction of such other business as may 
be brought before the meeting. 

2. Special Meetings of the stockholders shall be held at the 
principal office of the Company and may be called by the Presi- 
dent at his discretion and must be called by him when so 
directed by resolution of the Board of Directors, or when re- 
quested thereto in writing by stockholders holding one-third of 
the outstanding stock. 

3. Notice of Meetings, written or printed, for every annual 
or special meeting of the stockholders shall be prepared and 
mailed to the post-office address of each stockholder as shown 
by the stock books of the Company not less than ten days before 
such meeting, and if for a special meeting such notice shall 
state the object or objects thereof, and no other business shall be 
transacted at any such special meetings save that so notified. No 
notice need be given of adjourned meetings. 

4. A Quorum at any meeting of the stockholders, save as 
otherwise prescribed by statute, shall consist of a majority of the 
voting stock of the Company represented in person or by written 
proxy. A majority of such quorum shall be necessary to decide 
any question coming before the meeting. If a quorum is not 
present at any duly called meeting, a majority of those present 
may adjourn the meeting from day to day, but until a quorum 
is secured may transact no business. 

5. Voting at Elections of Directors shall be by ballot, and 
shall also be by ballot on any other matter submitted to a stock- 
holders’ meeting when so requested by not less than one-fourth 
in interest of the stockholders present at such meeting. Each 
stockholder shall be entitled to one vote for each share of stock 
held by him and such vote may be cast in person or by written 
proxy. 

6. The Election of Directors shall be held at the annual 
meeting of stockholders and shall be conducted by two inspectors 
of election appointed, after the first election, by the President. 

7. The Presiding OMcer at meetings of stockholders shall 
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be the President, or in his absence or disability, the Vice-Presi- 
dent. In the absence or disability of both of these officers, a 
Chairman shall be chosen by the stockholders present and 
shall preside at such meeting. In the absence of the Secretary 
of the Company, the presiding officer shall appoint a Secretary 
pro tern. 

8 . The Order of Business at the annual meeting and as far as 
possible at all other meetings of the stockholders, shall be: 

1. Reading and Disposal of Any Unapproved Minutes. 

2. Annual Reports of Officers and Committees. 

3. Election of Directors. 

4. Unfinished Business. 

5. New Business. 

6. Adjournment. 

Article II. — Directors. 

1. The Business and Property of the Company shall be man- 
aged by a Board of Seven (7) Directors, who shall be stock- 
holders continuously during their respective terms of office and 
who shall be elected annually by ballot by the stockholders for 
the term of one year and shall serve until the election of their 
successors. Any vacancies in the Board may be filled by the 
remaining members of the Board for the unexpired term or 
terms. Directors shall receive no compensation for their services. 
Absence from four successive regular meetings of the Board of 
Directors may, in the discretion of the Board, terminate the mem- 
bership of the absent director. 

2. The Regular Meetings of the Board of Directors shall be 
held in the principal office of the Company in New York City 
at 3 p. M. on the third Tuesday of each month if not a legal 
holiday; but if a legal holiday, then on the next succeeding 
business day. 

3. Special Meetings of the Board of Directors, to be held 
in the principal office of the Company in New York City, 
may be called at any time by the President or by any three 
members of the Board, or may be held at any time and place 
without notice and for the transaction of any business by unani- 
mous written consent of all the members or by the presence of 
all the members at such meeting. 
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4. Notices of both regular and special meetings shall be 
mailed by the Secretary to each member of the Board not less 
than five days before any such meeting, and notices of special 
meetings shall state the purpose thereof, and no other business 
shall be transacted at a special meeting save as so notified unless 
by unanimous consent of all the members. No notice need 
be given of adjourned meetings. 

5. A Quorum at any meeting shall consist of a majority of 
the entire membership of the Board. A majority of such 
quorum shall be necessary to decide any question that may 
come before the meeting. If a quorum is not present at any 
duly assembled meeting, a majority of those present may ad- 
journ the meeting from day to day but may transact no other 
business until a quorum is secured. 

6. Voting. Each member of the Board present in person at 
any meeting shall have one vote upon all matters voted upon 
at such meeting. 

7. The Presiding Officer at meetings of the Directors shall 
be the President, or in his absence or disability, the Vice-Presi- 
dent. In the absence or disability of both these officers, the 
directors present at any meeting shall appoint a Chairman who 
shall preside at such meeting. In the absence of the Secretary 
of the Company, the presiding officer shall appoint a Secretary 
pro tern. 

8. Officers of the Company shall be elected by the Board of 
Directors at their first meeting after the election of Directors 
each year. If any office becomes vacant during the year, the 
Board of Directors shall fill the same for the unexpired term. 
The Board of Directors shall fix the compensation of the officers 
and agents of the Company. An officer may be removed at any 
time by a two-thirds vote of the entire membership of the 
Board. 

9. The Order of Business at any regular meeting or special 
meeting of the Board of Directors shall be: 

1. Reading and Disposal of Any Unapproved Minutes. 

2. Reports of Officers and Committees. 

3. Unfinished Business. 

4. New Business. 

5. Adjournment. 
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Article III. — Officers. 

1. The Officers of the Company shall be a President, who 
shall be elected from among the Directors, a Vice-President, a 
Secretary and a Treasurer, all of whom shall be elected for one 
year and shall hold office until their successors are elected and 
qualify. The positions of Secretary and Treasurer may be 
united in one person. 

2. The President shall preside at meetings of stockholders 
and of Directors; shall have general supervision of the affairs 
of the Company; shall sign or countersign all certificates, con- 
tracts and other instruments of the Company as authorized by 
the Board of Directors; .shall make reports to the Directors and 
stockholders, and perform all such other duties as are incident 
to his office or are properly required of him by the Board of 
Directors. In the absence or disability of the President, the 
Vice-President shall exercise all his functions. 

3. The Secretary shall issue notices for all meetings of both 
stockholders and Directors; shall keep their minutes; shall have 
charge of the seal and corporate stock books; shall sign with 
the President all instruments requiring such signature, and shall 
make such reports and perform such other duties as are incident 
to his office or are properly required of him by the Board of 
Directors. 

4. The Treasurer shall have the custody of all moneys and 
securities of the Company and shall keep regular books of ac- 
count and balance the same each month. He shall sign or 
countersign such instruments as require his signature ; shall 
perform all duties incident to his office or that are properly re- 
quired of him by the Board, and shall give bond for the faithful 
performance of his duties in such sum and with such sureties 
as may be required by the Board of Directors. 

Article IV. — Stock. 

I. Certificates of Stock shall be in form approved by the 
Board of Directors ; shall be numbered consecutively ; be issued 
in numerical order from the stock certificate book; be signed 
by the President and Secretary, and be sealed with the corpo- 
rate seal. A record of each certificate issued shall be kept on 
the stub thereof. 
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2. Transfers of Stock shall be made only upon the books of 
the Company, and before a new certificate is issued, the old 
certificate properly endorsed shall be surrendered. Surrendered 
certificates shall be cancelled and be attached to their proper 
stubs in the stock certificate' book. The stock books of the 
Company shall be closed to transfers twenty days before gen- 
eral elections and ten days before dividend days. 

3. The Treasury Stock of the Company shall include such 
issued and outstanding stock of the Company as may be ac- 
quired by purchase, donation or otherwise and shall be held sub- 
ject to disposal by the Board of Directors. Such stock shall 
neither vote nor participate in dividends while held by the Com- 
pany. 

Article V.— -Dividends and Finance. 

1, Dividends shall be declared only from surplus profits at 
such times as the Board of Directors shall direct, and no divi- 
dend shall be declared that will impair the capital of the Com- 
pany. 

2. The Moneys of the Company shall be deposited in the 
name of the Company in such bank or trust company as the 
Board of Directors shall designate, and shall be drawn out only 
by check signed by the Treasurer and countersigned by the 
President. 

Article VI.— -Seal. 

I. The Corporate Seal of the Company shall consist of two 
concentric circles, between which appears the name of the Com- 
pany, and in the centre shall be inscribed “Incorporated 1909, 
New York,” and such seal, as impressed on the margin hereof, 
is hereby adopted as the Corporate Seal of the Company. 

Article VII. — Amendments. 

1. These By-Laws may be amended, repealed or altered, in 
whole or in part, by a majority vote of the entire outstanding 
stock of the Company, at any regular meeting of the stock- 
holders, or at any special meeting where such action has been 
announced in the call and notice of such meeting. 

2. The Board of Directors may adopt additional by-laws 
in harmony therewith, but shall not alter nor repeal any by- 
laws adopted by the stockholders of the Company. 


BY-LAWS. 


205 


The foregoing by-laws comply with the require- 
ments of the statutes of New York. When the set is 
to be used in another state, the corporation laws of 
that state should be consulted and the by-laws as given 
be modified to conform to their provisions. As a rule 
the necessary changes to meet the statute requirements 
of the different states are small, but it is imperative 
that they be made. (See Ch. iv.) 

The by-laws are usually prepared by the attorney 
having charge of the incorporation, in advance of the 
first meeting of stockholders. When presented to 
this meeting they should properly be read article by 
article and then adopted as a whole as the by-laws 
of the company. (See Form 22.) They are then 
usually ordered entered in the book of minutes imme- 
diately succeeding the copy of the certificate of incor- 
poration. When so entered they should be certified 
by the secretary, or by the president and secretary, 
as in the following form-: 

Form 14. — Certification of By-Laws. 


We, the undersigned, President and Secretary of the Albany 
Manufacturing Company, do hereby c-ertify that the foregoing 
are the By-Laws of the said corporation duly adopted by the 
stockholders thereof, at their first meeting held in the City of 
New York, on the loth day of October, 1909, all as shown by 
the Minutes of said meeting. 

In Witness Whereof, we have hereunto affixed 
our official signatures and the corporate seal of 
said corporation on this 15th day of Octo- 
ber, 1909. 

j CORPORATE I James T. Howell, President 

I SEAL J Thomas Trent, Secretary. 
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Form 15. — Certified Extract from By-Laws. 


SPRINGVIEW WATER COMPANY. 


Transcript from By-Laws. 


^'Article III. — Officers. 

“Sec. 2. The President 

“The President when present shall preside at all meetings 
of the Stockholders and of the Board of Directors; shall sign 
all certificates of stock; shall sign or countersign as may be 
necessary all such bills, notes, checks, drafts and other instru- 
ments as may pertain to the ordinary course of the Company's 
business, and shall sign when duly authorized thereto all con- 
tracts, orders, deeds, licenses and other instruments of a special 
nature. 

“He may also in the absence or disability of the Treasurer, 
endorse checks, drafts and other negotiable instruments for de- 
posit or collection, and shall with the Secretary sign the minutes 
of all meetings over which he presides.” 


I, John H. Bowen, Secretary of the Springview Water Com- 
pany, do hereby certify that the above is a true and correct 
copy of Section 2, Article III, of the duly adopted By-Laws of 
this Company, and in testimony thereof I have hereunto affixed 
my official signature and the seal of the Company in the City 
of Saratoga, State of New York, on this 21st day of Septem- 
ber, 1909. 

I CORPORATE I John H. Bowen, 

( SEAL j Secretary. 


CHAPTER XXI. 


FIRST MEETINGS. 


Form 1 6. — Proxy. First Meeting of Stockholders. 


Proxy 

for 

First Stockholders’ Meeting. 


Know All Men By These Presents, That I, the under- 
signed, one of the incorporators and a subscriber to the stock 
of the Jersey City Paving Company, do hereby constitute and 
appoint John N. Michael of Jersey City, New Jersey, my true 
and lawful attorney, with full powers of substitution and revoca- 
tion, to represent me at the first meeting of the stockholders of 
said corporation to be held on the 20th day of August, 1909, 
and at any meeting postponed or adjourned therefrom, hereby 
granting my said attorney full power and authority to act for 
me at said meeting, and, in my name, place and stead, to vote 
thereat upon the stock of said corporation subscribed for by 
me, or upon which I may then be entitled to vote, in the elec- 
tion of Directors and in the transaction of any and all other 
business pertaining to the affairs of the Company that may 
be brought before said meeting, all as fully as I might or could 
do if personally present, and I hereby ratify and confirm all 
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that my said attorney, or his substitute, shall lawfully do at 
such meeting in my name, place and stead. 

In Witness Whereof, I have hereunto affixed my 
signature and seal, this 13th day of August, 1909. 

Frank M. Willis. , [l. s.] 

In presence of: 

James Carhart. 


This proxy is formal and complete. It is valid for 
the first meeting and any meetings adjourned there- 
from, but then expires without revocation. (See Ch. 

XXIV. ) 

Form 17. — Call and Waiver. First Meeting of 
Stockholders. 


Call and Waiver of Notice 
for 

FIRST MEETING OF STOCKHOLDERS. 


We, the undersigned, being all of the incorporators and stock- 
holders of the Chilworth Manufacturing Company, do hereby 
call the first meeting of the stockholders thereof, to be held in 
the office of James P. Gregory, 35 Liberty Street, New York 
City, August loth, 1909, at 10 o’clock a. m., for the organization 
of the Company and the transaction of all such business as may 
be incident thereto, and we hereby waive all requirements as 
to notice of such meeting and consent to the transaction thereat 
of any and all business pertaining to the affairs of the Company. 

James H. Marshall. 

Percy Sheldon. 

Harry Adams. 

James Chilworth.. 

James P. Gregory. 


New York, August 10, 1909. 
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It is to be borne in mind that immediately after the 
granting of its charter, the corporation has neither 
by-laws, directors nor officers; hence the importance 
of the first, or organization, meetings. These initial 
meetings of stockholders and directors are most con- 
veniently assembled by means of calls and waivers of 
notice. These, if signed by all parties concerned^ are 
all-sufficient and save the time and trouble involved 
in personal notification or notice by publication. If, 
however, any person or persons entitled to be present 
at such a meeting, should not sign, such omission might 
invalidate the proceedings of the whole meeting. ( See 
§§ 53. 54, 120.) 

The foregoing call and waiver is somewhat infor- 
mal, but is short, simple and entirely sufficient for 
the smaller companies, or for the larger companies 
when no specially important action is contemplated. 

It is to be noted that in New York the first meeting 
of stockholders loses something of its importance be- 
cause the directors for the first years are named in 
the charter. In most of the states they are elected 
by the stockholders and this election is the most impor- 
tant business coming before the meeting and should 
be specifically mentioned in the call and waiver. In 
such case the purposes of the meeting would read as 
follows : — 

''for the purpose of receiving charter, elect- 
ing directors, adopting by-laws and the trans- 
action of such other business as may be inci- 
dent or necessary to the organization of the 
company.^^ 
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Form i8.— Call and Waiver. First Meeting of 
Directors. 


Call and Waiver of Notice 
for 

FIRST MEETING OF DIRECTORS. 


We, the undersigned, being all the Directors of the Chilworth 
Manufacturing Company, do hereby call the first meeting of the 
Directors of said Company, to be held in the office of James P. 
Gregory, 35 Liberty Street, New York City, at ii o’clock a. m., 
on the loth day of August, 1909, for the purpose of electing 
officers of the Company, acting upon a proposition to exchange 
property for the stock of the Company and doing all such other 
things as may be necessary or desirable in connection with the 
organization of the Company or for the promotion of its busi- 
ness, and we hereby waive all statutory and by-law requirements 
as to notice of time, place and objects of said meeting and con- 
sent to the transaction thereat of any and all business pertain- 
ing to the affairs of the Company. 

James Chilworth. 

James P. Gregory. 

New York City, August 10, 1909. Percy Sheldon. 


The two meetings are usually called for the same 
day, that of the stockholders coming first and that of 
the directors an hour or so later. (See §§ 67, 127.) 

Form 19. — Issuance of Stock for Property. Proposal. 


192 Montague St., Brooklyn, N. Y., 

August 8, 1909. 


To the Stockholders and Directors of 

The Chilworth Manufacturing Company, 

35 Liberty St, New York City: 
Gentlemen — In exchange and full payment for the entire cap- 
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ital stock of the Chil worth Manufacturing Company, including 
with the consent of the incorporators, the shares subscribed for 
by them, I hereby offer you the plant for the manufacture of 
cooper’s supplies and machinery, belonging to me and located 
on the water front near the foot of East 128th Street, New York 
and bounded and described as follows: — {Description.) In- 
cluded with said plant are all the machinery, tools, apparatus 
and materials, raw or manufactured, now in said buildings or 
on the premises, the whole being sold as a going concern, and 
all of said plant and property being free and unincumbered and 
of the reasonable value of $60,000. 

If the above proposition is accepted, the entire capital stock of 
your Company, excepting the shares subscribed for by the incor- 
porators, which are to be issued to them, is to be issued to my 
order, full-paid and non-assessable, against the delivery to your 
representatives of such duly executed deeds and assignments of 
the above plant and property as may be satisfactory to your 
attorneys. 

In the event of your acceptance of the foregoing proposition, 
I shall donate and turn over to your Company not less than 
$25,000 face value of the stock received by me, such stock to be 
used at the discretion and under the direction of your Board 
of Directors, for the purpose of providing working capital for 
the Company. 

Yours very truly, 

Henry M. Crenelle. 


This proposal is merely a convenient method of get- 
ting the matter of issuing stock for property before 
the meetings of stockholders and directors. Such a 
proposal, when followed by resolutions of the stock- 
holders approving it, and resolutions of the directors 
accepting it, constitutes a complete contract. The 
minutes of the respective meetings of the stockholders 
and directors should give complete and accurate rec- 
ords of the proceedings in connection with the ex- 
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change of stock for property. The forms of resolu- 
tions which follow might be appropriately adopted by 
the stockholders and directors respectively if the pro- 
posal is to be accepted. (See §§ 124, 125, 130.) 

Form 20. — Issuance of Stock for Property. Stock- 
holders’ Resolution. 


Whereas, A proposition has been received from Mr. Henry M. 
Grenelle, offering to sell, assign and convey to this Company the 
property near the foot of East 128th St., New York, known as 
the Grenelle Manufacturing Plant, in exchange for the entire 
capital stock of the Company to be issued full-paid and non- 
assessable to the order of the said Henry M. Grenelle, save as 
to the shares subscribed for by the incorporators; and 

Whereas, It appears to the stockholders of this company that 
the said property is desirable for the purposes of the Company 
and is reasonably worth the purchase price thereof : 

Now, Therefore, be it Resolved, That the said proposition 
for the exchange of said property for the entire capital stock of 
this Company, as set forth in this proposition, be and hereby is 
approved, and the Board of Directors of this Company are here- 
by authorized, empowered and instructed to accept the said prop- 
osition and to cause the entire capital stock of the Company to 
be issued for the said property, in accordance with the terms of 
said proposition. 


Form 21.— Issuance of Stock for Property. Directors’ 
Resolution. 


Whereas, The property offered in exchange for the Capital 
Stock of this Company by Mr. Henry M. Grenelle in his propo- 
sition to the Company is adjudged by this Board to be of the 
reasonable value of Sixty Thousand ($60,000) Dollars, and to 
be necessary for the use and lawful purposes of the Company. 
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Resolved, That the said property be and hereby is, in accord- 
ance with the authorization and instructions of the stockholders 
of this Company, accepted in full payment for the said capital 
stock of the Company, in accordance with the terms of said 
proposition; and the proper officers of this Company are hereby 
authorized and directed to receive the duly executed transfers 
and assignments of the property specified in said proposition and 
to issue in exchange therefor the entire stock of the Company, 
full-paid and non-assessable, to such person or persons as may 
be designated by the written orders of the aforementioned Henry 
M. Greneile, except as to the shares subscribed for by the incor- 
porators, which shall be issued to them or their order. 


It is to be noted that the decisive action is taken by 
the directors in the foregoing resolution, and that the 
stockholders^ resolution merely approves the transac- 
tion and authorizes the directors to take action. (See 

§ 130-) 

The wording of the directors’ resolution adjudging 
the property to be of the proper value and to be nec- 
essary for the use and lawful purposes of the company 
is the usual form. Also it is in accord with the New 
Jersey statutes on this subject which read as fol- 
lows : — 

^Tn the absence of actual fraud in the trans- 
action the judgment of the directors as to the 
value of the property purchased shall be con- 
clusive.” (Gen. Corp. Law of N. J., § 49.) 

New York and some other states have followed the 
New Jersey laws in regard to this matter, and in any 
state where it is allowable to issue stock for property, 
a fair transaction of the kind would be upheld. 
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The following minutes of the first meeting of stock- 
holders follow the New York practice. With the 
addition of an election of directors, they would be 
suitable for most of the other states. In New Jersey, 
Delaware and some other states it would be necessary 
to pass a resolution designating the state office and 
resident agent. (See Ch. xiii.) 

Form 22. — Minutes. First Meeting of Stockholders. 


CHILWORTH MANUFACTURING COMPANY. 


Minutes of First Meeting of Stockholders. 
Held August lo, 1909. 


Pursuant to written call and waiver of notice, the first meeting 
of stockholders of the Chilworth Manufacturing Company was 
held in the office of James P. Gregory, 35 Liberty Street, New 
York City, at 10 o’clock a. m., on the loth day of August, 1909, 
with all the stockholders present, either in person or by proxy. 

Mr. James Chilworth was chosen Chairman and called the 
meeting to order. Mr. Percy Sheldon was appointed Secretary 
of the meeting. 
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The following stockholders were present in person: 


SHARES 

NAME. SUBSCRIBED. 

James Chil worth 25 

Percy Sheldon 10 

James P. Gregory 10 


The following stockholders were present by proxies duly pre- 
sented and filed with the Secretary: 

SHARES 

NAME. NAME OF PROXY. SUBSCRIBED. 

James H. Marshall Warren Coles 10 

Harry Adams Harvey Clinton 5 

The Secretary presented the call and waiver of notice pursuant 
to which the meeting was held, duly signed by all the incorpora- 
tors of the Company. Said call and waiver was ordered spread 
upon the Minute Book immediately following the minutes of 
the meeting. {See Form 17.) 

The Chairman then presented a certified copy of the Certificate 
of Incorporation of the Company and stated that said certificate 
had been filed with, and recorded by, the Secretary of State on 
the 7th day of August, 1909, and that a duplicate copy had been 
filed for record with the County Clerk on the 9th day of August, 
1909. 

Upon motion, duly made and carried, said Certificate of Incor- 
poration was ordered received, the Directors named therein were 
recognized as the Directors of the Company, and the Secretary 
was instructed to spread the said Certificate in full upon the first 
pages of the Book of Minutes. 

The Chairman also presented a form of By-laws, prepared by 
James P. Gregory, Esq., Counsel for the Company, which was 
read, article by article, and, as a whole, unanimously adopted as 
the By-laws of the Company, and ordered entered in the Minute 
Book immediately following the Certificate of Incorporation, 

The Secretary then presented a written proposal from Mr. 
Henry M. Crenelle, of 192 Montague Street, Brooklyn, offering 
to transfer and assign to the Company certain property, as set 
forth in said proposal, in exchange for the entire capital stock 
of the Company. {See Form ip.) 
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After due consideration said proposal was ordered received 
and the following resolution in regard thereto was moved, 
seconded and passed by unanimous vote: 

{Insert here Resolution of Stockholders ^ Form 20.) 

There being no further business before the meeting, it was 
adjourned. 

James Chil worth, Percy Sheldon, 

Chairman. Secretary. 


Mr. Grenelle’s proposition might have been en- 
tered in full in the minutes of this first meeting of 
stockholders, and, if so, would appear after the min- 
utes, or, if the secretary prefers, in the body of the 
minutes just after the paragraph descriptive of the 
proposition and its presentation by the secretary. In 
such case it would be prefaced by the following state- 
ment : 

“Said proposition was ordered received and 
spread upon the minutes and is as follows:’' 

Inasmuch, however, as the proposition should prop- 
erly appear in the minutes of the directors’ meeting 
where it is formally acted upon, it is better omitted 
from the stockholders’ minutes unless there is some 
special reason for its inclusion. 

In any other state than New York, an election of 
directors would be an important feature of the minutes 
of the first stockholders’ meeting. This election would 
be held immediately after the. adoption of the bydaws 
and would be duly recorded in the minutes just after 
the entry relating to the by-laws. The recognition of 
the directors set forth in the paragraph accepting the 
charter would, of course, in such event be omitted. 
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Form 23. — Minutes. First Meeting of Directors. 


CHILWORTH MANUFACTURING COMPANY. 


Minutes of the First Meeting of Directors. 

Held August 10, 1909. 

Pursuant to written call and waiver of notice, the Board of 
Directors of the Chilworth Manufacturing Company held its 
first meeting in the office of James P. Gregory, 35 Liberty Street, 
New York City, at ii o’clock a. m., on the loth day of August, 
1909. 

Mr. James Chilworth was chosen as temporary Chairman and 
Mr. Percy Sheldon was appointed temporary Secretary of the 
meeting. 

All the members of the Board were present as follows : 

James Chilworth. 

James P. Gregory. 

Percy Sheldon. 

On request ^f the Chairman the Secretary presented the Call 
and Waiver of Notice, pursuant to which the meeting was held, 
duly signed by all the members of the Board. It was ordered 
spread upon the Minute Book immediately following the . min- 
utes of the meeting. {See Form 15.) 

The Chairman then appointed Messrs. James P. Gregory and 
Percy Sheldon, tellers to conduct the election for officers of the 
Company, the officers so elected to serve for the remainder of 
the corporate year and until the election of their successors. 

The votes of those present were then duly cast by ballot, re- 
sulting in the election by unanimous vote of the following 
officers : 

President James Chilworth. 

Vice-President James P. Gregory. 

Secretary and Treasurer .Percy Sheldon. 

The permanent officers of the Company thereupon took charge 
of the meeting. 
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The Secretary presented a form of stock certificate for ap- 
proval, which was by motion adopted as the form for the stock 
certificates of the Company as prepared by its Directors, and the 
Secretary was instructed to spread the said form upon the pages 
of the Minute Book immediately following the record of the 
meeting then in progress. 

The President then presented a written proposal from Mr. 
Henry M. Crenelle, of Brooklyn, offering to assign to the Com- 
pany, in exchange for its entire Capital Stock, certain specified 
property. The said proposal was ordered spread in full upon the 
minutes and is as follows: 

{Insert here Proposal to Exchange Property for Stock, Form 
19.) 

The President also presented a resolution of the stockholders, 
approving the said proposal and authorizing and instructing the 
Directors to accept the same and to take such action in regard 
thereto as might be necessary to make such acceptance fully 
effective. 

The following resolution was thereupon moved, seconded and 
unanimously adopted: 

(Insert here Resolution of Directors, Form 21.) 

Upon motion duly made, seconded and passed, the following 
resolution was adopted: 

(Insert here Resolution from Form 52.) 

The following motions were then made, seconded and duly 
passed by the unanimous vote of all present: 

Moved, That the President be hereby authorized to lease 
for the use of the Company such suitable office or offices 
in this City as may be necessary for the proper transaction 
of the Company’s business, such lease to be for one year, 
with privilege of renewal, at an annual rental not exceed- 
ing $900, and the office so secured to be the principal office 
of the Company within the State of New York. 

Moved, That the Secretary be hereby instructed to pro- 
cure a corporate seal and a book of five hundred stock 
certificates; also all such record, stock and transfer books, 
and books of account and stationery and office supplies, 
as may be necessary for the proper operation and record 
of the Company’s business and transactions. 
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Moved, That the Secretary be instructed to prepare or 
have prepared, in due and proper form, a certificate of 
the payment of one-half the capital stock of the Company, 
and, after the due execution and verification thereof, to 
file said certificate as required by law, and to spread a 
copy thereof upon the pages of the minute book follow- 
ing the record of the present proceedings. 

Moved, That the Treasurer be hereby authorized and in- 
structed to pay from the Company funds the expenses 
properly incurred in the incorporation of the Company or 
in connection therewith. 

Moved, That Messrs. William H. Coles and Richard Jen- 
nings be hereby appointed inspectors of election to serve 
at the first annual election of Directors of the Company, 
and at any election of directors by the stockholders pre- 
vious thereto. 

There being no further business for consideration the meeting 
was adjourned. 


^ ^ Percy Sheldon, 

James Chilworxh, Secretary. 

President. 


In the minute-book, following the preceding min- 
utes, should appear the call and waiver of notice and 
the form of stock certificate adopted at the meeting; 
also copy of the certificate of payment of one-half the 
capital stock of the company. The proposal for the 
exchange of property for the stock of the company 
might be entered in the same way after the record 
of the proceedings, but is used so directly as a basis 
for the subsequent proceedings that it is perhaps bet- 
ter incorporated in the minutes as shown. 

If bond is required of the treasurer, and the by-laws 
do not specify the amount, surety or sureties, and 
other details, action thereon should be taken at this 
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first meeting and should appear just after the record 
of the election of officers as follows: 

“By motion, duly seconded and passed, the amount of the 
Treasurer’s bond was fixed at $i,ooo, such bond to be in form 
and with sureties approved by the Board. 

“The Treasurer-elect then presented a bond of the Guaranty 
Bonding Company of New York City for said amount The 
form of the instrument and the surety thereon meeting with the 
approval of the Board, the bond as presented was formally ac- 
cepted and placed in custody of the President.” 

(See generally Ch. xiv, “First Meeting of Direc- 
tors.” For treasurer’s bond see Form 74.) 


CHAPTER XXIIL 


CALLS AND NOTICES. 


Form 24. — Notice o£ Annual Meeting. 


ALBANY MILLING COMPANY, 
142 Capitol Street, Albany, New York. 


July 30, 1909. 

Mr. John J. Wellman, 

163 Capitol Street, Albany, N. Y. : 

Dear Sir, — You are hereby notified that the Annual Meeting 
of the Stockholders of the Albany Milling Company will be held 
in the Company’s office at 10 o’clock a. m., Tuesday, August 21, 
1909, for the purpose of electing Directors and for the trans- 
action of such other business as may come before the meeting. 
Respectfully, 

Sherman H. Montgomery, 

Secretary. 


In those states where the statutes require publica- 
tion of the notice of the annual meeting, the following 
form will be found suitable. Notice by mail should 
be sent in addition to the publication notice when this 
latter is used, as announcements in the papers are 
rarely effective. (See § 54.) 
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Form 25. — Notice o£ Annual Meeting. Publication. 


ALBANY MILLING COMPANY. 


The Annual Meeting of the Stockholders of the Albany Milling 
Company will be held at the office of the Company, 142 Capitol 
Street, Albany, New York, August 21st, 1909, at 10 o’clock a. m., 
for the purpose of electing Directors and for the transaction of 
such other business as may be brought before said meeting. 

The stock transfer books of the Company will be closed at 
3 o’clock p. M. August 2nd, 1909, and remain closed until 10 
o’clock A. M. August 23rd, 1909. 

Sherman H. Montgomery, 
Secretary. 


When a special meeting of either stockholders or 
directors is to be held, time is saved and all risk of 
faulty notice avoided if the meeting is assembled by 
means of a call and a waiver of notice signed by all 
the interested parties. Such call and waiver for a 
stockholders’ meeting assembled to discuss and act 
upon a proposition to sell the entire assets of the 
company is as follows: (See §§ 53, 54.) 

Form 26. — Call and Waiver. Special Meeting of 
Stockholders. 


THE SHELBY BRASS COMPANY. 

Call and Waiver for Special Meeting of Stockholders. 

We, the undersigned, being all the stockholders of The Shelby 
Brass Company, hereby call a special meeting of the stockholders 
of said Company to be held in the Company’s office, No. 145 
Main Street, Harrisburg, Pa., at 10 o’clock a. m., on the ist 
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day of October, 1909, for the purpose of considering and act- 
ing upon a proposition for the sale of the entire assets of the 
Company, and we hereby waive all statutory and by-law re- 
quirements as to notice of time, place and objects of said 
meeting, and agree to the transaction thereat of any and all 
business pertaining to the affairs of the Company. 

Harrisburg, Pa., Alfred Languedoc. 

September 29, 1909. George Wells Brown. 

James P. Harmon. 

Henry M. Allen. 


If for any reason the call and waiver is not avail- 
able or desirable, special meetings may be assembled 
by means of a suitable call duly followed by the sec- 
retary's notice. (See § 54.) The by-laws usually 
prescribe the requirements of the call. The following 
form is applicable when special meetings may be called 
by two or more directors of the company. 

Form 27. — Call for Special Meeting. Stockholders'. 


Call for Special Meeting of Stockholders. 


Wle, the undersigned, Directors of the Shelby Brass Company, 
do hereby call a special meeting of its stockholders to be held in 
the office of the Company, 145 Main Street, Harrisburg, Pa., on 
the 1st day of October, 1909, at 10 o’clock a. m., for the purpose 
of considering and acting upon a proposition to sell the entire 
assets of the Company and for the transaction of all such busi- 
ness as may be necessary or desirable in connection therewith; 
and we hereby authorize and instruct the Secretary of the Com- 
pany to send out notices of said special meeting in accordance 
with the by-law requirements of this Company. 

Harrisburg, Pa., September 25, 1909. 

Henry M. Allen. 

To Mr. William J. Willford, Alfred Languedoc. 

Secretary of the Shelby Brass Company. 
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This call is handed, or mailed, to the secretary, who 
then, in accordance with its specifications, sends out 
notice of the meeting. 

The following form of notice is generally appli- 
cable. The authority under which it is issued should 
be specified in the notice. 

Form 28. — Notice of Special Meeting. Stockholders’. 


THE SHELBY BRASS COMPANY. 


Harrisburg, Pa., September 25, 1909. 

Mr. James P. Harmon, 

Lykens, Pa. 

Dear Sir, — You are hereby notified that, pursuant to call duly 
signed by two Directors of the Company, a special meeting of 
the stockholders of the Shelby Brass Company will be held in 
the Company's office, No. 145 Main Street, Harrisburg, Pa., Oc- 
tober I, 1909, at 10 o'clock A. M., for the purpose of considering 
and acting upon a proposition to sell the entire assets of the 
Company, and for the transaction of any and all business nec- 
essary or desirable in connection therewith. 

Yours very truly, 

WllLLIAM J. WlLFORD-, 
Secretary. 


This notice may be used as shown, or with the name 
and address of the particular stockholder omitted. 
This latter practice is common where the notices are 
printed, the address appearing only on the envelope 
in which the notice is enclosed. Frequently the notice 
is printed on a postal card, in which case the address 
appears only on the address side of the card. 
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For regular meetings of directors notice is sent to 
every member of the Board, as may be prescribed 
by the by-laws, usually from five to ten days before 
the date of meeting. 

Form 29. — Notice of Regular Meeting. Directors’. 


WELLMAN ENGINE COMPANY. 
305 Broadway. 


Mr. James H. Hallock, 

654 Fifth Ave., City. 


New York, July 27, 1909. 


Dear Sir: 

You are hereby notified that the regular monthly meeting of 
the Board of Directors of the Wellman Engine Company will 
be held in the offices of the Company at 305 Broadway, August 
7th, 1909, at 10 o’clock A. M. Respectfully, 

Henry Wellman, 
Secretary. 


Special meetings of the board of directors may be 
assembled by call and waiver where it is desirable to 
save time. The form in such case may be as follows : 
(See §§ 67, 68.) 

Form 30. — Call and Waiver. Special Meeting of Di- 
rectors. 


THE FREMONT STEAMSHIP COMPANY. 
Call and Waiver for Special Meeting of Directors. 


We, the undersigned, being all the Directors of The Fremont 
Steamship Company of New York City, hereby call a special 


226 


THE MODERN CORPORATION. 


meeting of the Board of Directors of said Company to be held in 
the Company’s office, 133 South Street, New York City, on July 
15, 1909, at 3 o’clock p. M., to elect a Treasurer of the Company 
and to transact any other necessary business in connection there- 
with, and we hereby waive all statutory and by-law require- 
ments as to notice of time, place and purpose of said meeting 
and consent to the transaction thereat of any and all business 
pertaining to the affairs of the Company. 

New York City, July 13, 1909. 

Wilhelm Von Lossbergh. 

Wilson T. Corwin. 

Henry Brewster Symmes. 

Morris T. Cornell. 

James B. Hartleigh. 


When the call and waiver can not be used, the 
meeting must be assembled by a call followed by no- 
tice. The following form may be used when the by- 
laws authorize the president to summon such meet- 
ings. 

Form 30a. — Call for Special Meeting. Directors’'. 


THE FREMONT STEAMSHIP COMPANY. 
133 South St, New York. 


July 12, 1909. 

To the Secretary of the 

Fremont Steamship Company. 

I hereby call a special meeting of the Board of directors to 
be held in the office of the Company at 3 o’clock p. m., on the 
rSth day of July, 1909, for the purpose of acting upon the resig- 
nation of the Treasurer of the Company, Mr. John Ellis, for 
the election of his successor, in the event of the acceptance of 
said resignation, and for the transaction of any , other business 



CALLS AND NOTICES. 


227 


in connection therewith that may be necessary; and you are 
hereby instructed to send out notices of said meeting as re- 
quired by the by-laws of this Company. 

WiLHELM Von Lossbergh, 
President. 


This call should be handed or mailed to the sec- 
retary, and it then becomes the duty of that official 
to see that the required notices of the meeting are 
duly sent out. The form of this notice may be as 
follows : 

Form 31. — ^^Notice of Special Meeting. Directors^ 


THE FREMONT STEAMSHIP COMPANY. 

133 South St, New York. 

July 13, 1909. 

Mr. James B. Hartleigh, 

178 West End Ave., City. 

Dear Sir: — You are hereby notified that, pursuant to call of the 
President, a special meeting of the Board of Directors of this 
Company will be held in its office at 3 o’clock p. m., on the 15th 
day of July, 1909, for the purpose of acting upon the resigna- 
tion of the Treasurer of the Company, Mr. John Ellis, for the 
election of his successor, if said resignation is accepted, and 
for the transaction of such other business in connection there- 
with as may be necessary. 

Respectfully, 

Willis Carey, 
Secretary. 



CHAPTER XXIV. 


PROXIES. 


The proxy is merely a special power of attorney, 
given by a stockholder and authorizing the party to 
whom it is given to represent and act for such stock- 
holder at one or more stockholders' meetings of the 
particular company. 

Proxies must be in writing and either the original 
or a certified copy should be filed with the secretary 
of the company at or before the time of any meet- 
ing where such proxy is to be used. 

Revocations of proxies should also be in writing 
and be filed with the secretary of the company. A 
second proxy covering the same stock as does an out- 
standing proxy acts as a revocation of the first even 
though it does not specifically so state. 

Proxies should be signed and sealed by the maker 
and be witnessed by at least one person. Ordinarily 
they do not require acknowledgment. A proxy may 
be— and frequently is — ^given with the name of the 
acting party omitted. Such blank proxy is usually 
handed or sent to the secretary of the company or to 
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some associate or friend who will be in attendance, 
and, at the time of the meeting, is filled in with the 
name of some suitable person present who is thereby 
empowered to act. 

A party authorized to act by a proxy ean not dele- 
gate this authority unless he is expressly and formally 
empowered so to do by the giver of the proxy. If 
the stock represented by a proxy is sold the proxy 
is thereby made void and of no effect. (See generally 
§ 57 -) 

Form 32. — Simple Proxy. Unlimited. 


Proxy. 


Know All Men By These Presents, That I, the undersigned, 
do hereby constitute and appoint John Calhoun my true and law- 
ful attorney to represent me at all meetings of the stockholders 
of the Corliss Malting Company, and for me and in my name and 
stead to vote thereat upon the stock standing in my name on the 
books of said Company at the times of said meetings, and I 
hereby grant my said attorney all the powers that I should 
possess if personally present. 

Witness my signature and seal this loth day of August, 


1909. 


William H. Coles. 


In presence of 

Frederick Spencer. 


[l. s.] 


This proxy is short and simple as to form, but is 
somewhat broad in its scope. It is unlimited as to 
time, and, until revoked or terminated by some statu- 
tory limitation, applies to every stockholders’ meeting. 
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regular, special or adjourned. It authorizes the ap- 
pointee to participate in any way that any stockholder 
might at such meetings, and, generally, places the ap- 
pointee in the position of the owner himself in refer- 
ence to any corporate action. 

The proxy given might be limited as to time, say to 
a six months’ term, by adding the phrase ‘‘held on or 
before the loth day of January, 1910,” immediately 
after the name of the company in the body of the 
proxy, or it might be limited to a single meeting by 
proper specification, as “to represent me at the special 
meeting of the stockholders of the Corliss Malting 
Company to be held on the 15th day of August, 1909,” 

Form 33. — Formal Proxy. Annual Meeting. 


Proxy. 


Know All Men By These Presents, That we, the undersigned, 
stockholders of the Corliss Malting Company, do hereby consti- 
tute and appoint Henry Bronson our true and lawful attorney, 
with full power of substitution and revocation, for us and in our 
names, place and stead, to vote upon the stock then standing in 
our respective names upon the books of said Company, at the 
annual meeting of the stockholders thereof, to be held in the 
office of the Company, 100 Broadway, New York City, August 
loth, 1909, at 10 o’clock a. m., and at any meeting postponed 
or adjourned therefrom, hereby granting to our said attorney 
full power and authority to act for us at said meeting, and, in 
our names and stead, to vote thereat upon our said stock in the 
election of Directors and in the transaction of such other busi- 
ness as may be brought before the said meeting, all as fully as 
we might or could do if personally present, and we hereby ratify 



PROXIES. 


231 


and confirm all that our said attorney, or his substitute, shall 
lawfully do at such meeting in our names, place and stead. 

In Witness Whereof, we have hereunto affixed our sig- 
natures and seals this 5th day of August, 1909. 

Howard Bachman. [l. s.] 
Samuel Adams. [l. s.] 

^ ^ Jasper Lonsdale. [l. s.] 

In presence of: 

William H. Jordon 

as to Howard Bachman. 

Francis B. Smythe 

as to Samuel Adams 
and Jasper Lonsdale. 


This proxy is specific and formal. It does not con- 
vey any greater or more complete powers than the 
shorter form already given. It is, however, conven- 
tional and will be found more satisfactory under 
formal conditions or where matters of much impor- 
tance are to be considered. 

Form 34, — Revocation of Proxy. 


Revocation of Proxy. 


I, the undersigned, do hereby revoke and annul any and all 
proxies or powers of attorney heretofore given by me, as far as 
the same may authorize or empower any person or persons to 
represent me, vote in my name and stead, or act for me in any 
way whatsoever, at any meeting or meetings of the stockholders 
of the Corliss Malting Company. 

Witness my signature and seal this Sth day of October, 

1909. 

Nathan Goodhue. [l. s.] 

In presence of: 

Harvey McEIay. 
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The above revocation is sweeping and when deliv- 
ered to the secretary of the company annuls all out- 
standing proxies for the stock mentioned. If any 
proxy is to be excepted from the general revocation, 
that fact should be specifically mentioned, or the rev- 
ocation might be limited to the particular proxies to 
be annulled, leaving any other outstanding proxies 
unaffected. (See generally § 57; also Form 16.) 



CHAPTER XXV. 
MINUTES. 


The minutes of a meeting should be a concise, ac- 
curate record of the important proceedings of that 
meeting. No attempt should be made .to record every- 
thing that occurs. Unimportant matters are properly 
omitted and those of more importance entered as 
briefly as is consistent with clearness and accuracy. 

The detail and formality of the secretary's record 
will depend largely upon the nature of the proceedings. 
Where action is unimportant, or, if important, is 
unanimous, but little formality or particularity of 
detail is required in the minutes. If, however, mat- 
ters are important and there is a difference of opinion, 
evei'y essential detail should be entered in full. Mo- 
tions and resolutions should be given verbatim, and, 
in the record of directors' meetings, the names of those 
voting and how their votes were cast should be stated 
in full. In miatters of unusual importance the essen- 
tial features of discussion, and motions made but lost 
will sometimes be recorded. 

It may be said generally, however, that minutes, 
putside of the routine statements as to time, place, 
attendance, etc., are intended to be a record of what is 
done- — ^not of discussion or proposed action- — and only 
such matters should be entered as are necessary to con- 
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stitute an accurate record of the actual transactions 
of the meeting. 

Minutes are signed by the secretary and president 
and if properly kept are competent evidence of the 
proceedings of the meetings recorded. 

Form 35. — Annual Meeting of Stockholders. 


ELLENVILLE WOOLEN MILLS COMPANY. 


Minutes of Annual Meeting. 
Held August 25, 1909. 


The stockholders of the Ellenville Woolen Mills Company as- 
sembled in annual meeting in the office of the Company at ii 
o’clock A. M., August 25, 1909. 

The meeting was called to order by Mr. Herbert Wilson, 
President of the Company. Mr. Henry H. Elgin acted as Sec- 
retary. 

There were present 4,500 shares out of 5,000 shares of stock 
outstanding, constituting a legal quorum. 

The Secretary submitted a copy of the notice of meeting with 
his certificate attached, showing that copies thereof had been 
mailed to each stockholder of record on or before the 14th 
day of August, 1909. Copies of the “Ellenville Record” under 
date of August 14th and 21st, containing due notice of said 
meeting, were also submitted. 

No objection being offered, the proof of notice of meeting as 
submitted was ordered received and filed. (For notice of meet- 
ing see Forms 24 and 2S-) 

The minutes of the preceding annual meeting were then read 
and approved. 

The President stated that the next business in order was 
the annual reports of officers and committees, but added that 
his own report, as President, was not then ready to present, as 
matters of much importance had come up within a few days 
of the date of the meeting and were then pending, which he 
wished to present in connection with his report, and that the 
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stockholders would' therefore be called together in special meet- 
ing at a later date for the purpose of receiving and considering 
the President’s report 

The Treasurer’s annual report was then presented, and, by 
request, was read by him. No objection being offered the re- 
port was ordered received and filed. 

The Committee of Stockholders appointed at the preceding 
annual meeting to examine and report upon the plan and equip- 
ment of the Company submitted an extended report, which was 
ordered received and filed. 

The President then announced the election of five directors 
to serve for the ensuing year as next in order, and appointed 
Edward E. Simes and James Warrington inspectors of election. 

The following names were placed in nomination: Henry F. 
Disbrow, Percy Warren, Ellison Hyde, George S. Stephenville, 
Harry O. French, William S. Symington, Allen S. O’Dell, 
Henry S. Ellsworth and Herbert Wilson. 

The inspectors of election having been first duly sworn, took 
charge of the election. Voting was by ballot and resulted in 
the election of the following Directors: 

Percy Warren. 

Flarry O. French. 

William S. Symington. 

Henry S. Ellsworth. 

Herbert Wilson. 

The report of the Stockholders’ Committee on the plant and 
equipment of the Company was then taken up for consideration. 

By request, Mr. David McMahon, Chairman of the Commit- 
tee, gave a synopsis of the report, stating as the conclusion of 
the Committee that while both buildings and equipment were in 
good condition, the equipment was very much out of date and 
should be replaced, and that the changes in the buildings neces- 
sary for the installment of new and modern machinery should 
be begun without delay. Mr. McMahon stated that the cost 
of such new installation would be about $50,000 but that he 
fully believed this entire amount would be returned to the 
Company in the shape of increased profits in the first year of 
operation with the new equipment. 

After a full discussion of the matter the following resolution 
was adopted ; 
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Resolved, That the stockholders of this Company do 
hereby approve of the recommendations made in the re- 
port of Mr. McMahon’s Committee and that- a copy of 
said report be submitted to the Directors of the Company, 
and that the Directors be, and hereby are, authorized and 
directed to carry out the recommendations of said report. 

The President then read a request from the Board of Direc- 
tors that the by-laws be so amended as to constitute three mem- 
bers of the Board a quorum, instead of four as was then the 
case. The reasons for this change were fully stated, and by 
unanimous vote, Section V, Article II of the By-Laws was 
amended to read as follows: 

“Three members of the Board of Directors shall con- 
stitute a quorum, etc.” 

There being no further business before the meeting it was 
adjourned. 

Henry H. Elgin, 

Herbert Wilson, Secretary. 

President. 


The publication of notice of meeting, and the ap- 
pointment of inspectors of election referred to in the 
above minutes are required by the laws of New York 
but would be optional in most other states. Publi- 
cation of notice is quite commonly neglected in the 
smaller New York corporations. 

A record of those in attendance at the meetings of 
stockholders should be kept by the secretary. In the 
smaller corporations the names of those present in 
person or by proxy might appear in the minutes. In 
the larger corporations a special record is kept. 

The resolution in the above minutes authorizing and 
instructing the board of directors to carry out the 
committee's recommendations as to plant and equip- 
ment is not essential as the board already has power 
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to do so without the resolution, and if it saw fit to 
disregard the stockholders’ mandate could not be called 
to account therefor. It is, however, an expression of 
the stockholders’ wishes and as such has weight with 
the board. Also not infrequently the board will ask 
for such an endorsement of any proposed action when 
of special importance or of great expense in order 
that the stockholders may share the responsibility. 

Form 36. — Regular Meeting of Directors. 


ELLENVILLE WOOLEN MILLS COMPANY. 


Minutes of Regular Meeting of Directors 
Held August 27, 1909. 


The Board of Directors of the Ellenville Woolen Mills Com- 
pany met in regular meeting in the office of the Company at 
Ellenville, New York, on the 27th day of August, 1909 at 3 
o’clock P. M. 

President Wilson presided over the meeting and Secretary 
Elgin recorded its proceedings. 

Present, Messrs. Warren, French, Symington and Wilson, con- 
stituting a quorum of the board. 

The minutes of the previous meeting were read and approved. 
The minutes of the special meeting of Directors held August 
I2th, 1909, were also read, but their approval was objected to by 
Mr. French on account of the statement therein that he had 
offered a resolution intended to reduce the wages of the Com- 
pany’s employees. Mr. French stated that so far from offering 
that resolution, he had opposed it and voted against it, and 
asked that the minutes be corrected in accordance with these 
facts. There being some difference of opinion as to what ac- 
tually occurred, the correction asked for by Mr. French was 
directed by motion, Messrs. Warren and French voting in the 
affirmative, Mr. Wilson voting in the negative, and the President 
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declining to vote. By the same vote the minutes, as corrected, 
were then ordered approved. 

The Treasurer submitted a special report showing the financial 
condition of the Company and the probable receipts and expendi- 
tures for the first quarter of the year. The report was ordered 
received and filed. 

The President then stated that he had in his possession a copy 
of a report made by a Committee of the Stockholders on the con- 
dition of the Company's plant, and making recommendations for 
its improvement. In connection with this report the President 
submitted a copy of a resolution passed at the annual meeting 
of stockholders authorizing and directing the Board of Directors 
to act in accordance with the recommendations of the aforesaid 
Committee’s report. The report and resolution were ordered 
received and filed. 

The President also reported that the by-laws, as requested by 
the Board, had been so amended at the recent stockholder’s 
meeting as to constitute three a quorum at meetings of the 
Directors. 

The Board then proceeded to the election of officers. This 
was by ballot and resulted in the re-election of the old officers 
of the Company to their respective positions, viz : President, 
Mr. Herbert Wilson; Treasurer, Mr. Howard Gannett; Secretary, 
Henry H. Elgin. 

The report of the Stockholders’ Committee was next taken 
under consideration, and, after some discussion, Messrs. Wilson 
and Symington were appointed a Committee to determine the 
condition of the existing equipment and to ascertain the exact 
cost of the proposed betterments. Also the President was in- 
structed by unanimous motion to call a special meeting of the 
Board so soon as this Committee was ready to report, the pur- 
pose of such meeting being to receive the report of the Com- 
mittee and take such action in connection therewith as might 
seem necessary or advisable. 

There being no further business before the meeting it was 
declared adjourned, 

Herbert Wilson-, Henry H. Elgin, 

President. Secretary. 


(See §88.) 
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Form 37. — Special Meeting of Stockholders. 


CARONDELET SILK COMPANY. 

Minutes of Special Meeting of Stockholders 
Held July 20, 1909. 


Pursuant to formal Call and Notice, the stockholders of the 
Carondelet Silk Company, assembled in special meeting in the 
office of the Company, 145 Main Street, Paterson, N. J., at 10 
o’clock A. M., on the 20th day of July, 1909. 

The meeting was called to order by President Gowey, Secre- 
tary Harkness officiating as recording officer. 

The entire capital stock of the Company was represented at 
the meeting either in the person of the owner or by proxy. 

The stock represented in person was as follows: 

Name. Amount. 

Samuel T. Adams 100 shares. 

Willis S. Baker 150 

Henry Buchanan ... 100 “ 

John F. Gowey 500 

John T. Harkness 100 

James P. Harmon 200 “ 

William Perkins 100 

Sargent P. Wylie .150 “ 


The stock represented by proxies duly filed with the Secre- 
tary was as follows: 


Name. Name of Proxy. Amount. 

John F. Aldrich John T. Harkness, 250 shares. 

John B. Goodell 150 “ 

Weldon P. Hunt 200 “ . 


On request of the President, the Secretary presented the Call 
and Notice pursuant to which the meeting was held. These were 
ordered entered upon the Minute Book immediately following 
the minutes of the meeting. 
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President Gowey then briefly stated the purpose of the meet- 
ing to be the consideration of a proposition from the Cumber- 
ford Silk Manufacturing Co. of Paterson, for the purchase 
of the entire property of the Company, including patents, ma- 
chinery, realty, stock on hand, book accounts, orders and all 
other assets of the Company, save cash in bank, and bills and 
accounts receivable, the object of the purchase being the con- 
solidation of the Cumberford and Carondelet businesses under 
one management That, if the proposition were accepted, the 
Cumberford people would organize a Company with a capital- 
ization of $750,000 to take over and operate the two properties, 
the price offered for the Carondelet property being $150,000 in 
cash and $150,000 in stock of the new Company. 

In conclusion the President advised strongly the acceptance of 
the proposition, stating that on account of floods and strikes, 
from both of which the Company had suffered, the Carondelet 
Company would be unable to pay the accustomed dividend for 
1909; that the future outlook was very uncertain, and that the 
prospects of a strong Company, such as the Cumberford people 
proposed to organize, were far better in every way than could 
possibly be the case with a smaller company; and that for the 
reasons stated, as well as for others that could not be gone into 
at that time, he considered the acceptance of the proposition ad- 
visable and to the interests of the stockholders. 

An extended discussion of the matter followed the President’s 
statement, the opinion being expressed by several stockholders 
that the proposed consolidation was illegal, and numerous ques- 
tions being asked President Gowey as to the financial features 
and other details involved in the proposition submitted. 

Finally Mr. Buchanan moved that the meeting be adjourned 
until 10 o’clock A. M. of the following day, in order to give the 
stockholders time to look into the matter and confer among 
themselves. The motion was seconded and passed, and the 
President thereupon declared the meeting adjourned in accord- 
ance with said motion. 

John F. Gowey, John T. Harkness, 

President. Secretary. 


Pursuant to the instructions of the foregoing minutes, the 
following instruments are entered below : 
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Call for Meeting. 


Paterson, New Jersey, 
July 12, 1909. 

Mr. John T. Harkness, 

Secretary of the Carondelet Silk Co., 

145 Main St, Paterson, New Jersey. 

Dear Sir — In accordance with the authority vested' in me by 
the by-laws of this Company, I hereby call a special meeting of 
its stockholders, to be held in the office of the Company, 
No. 145 Main St., Paterson, N. J., on the 20th day of July, 1909, 
at 10 o’clock A. M., for the purpose of considering and acting 
upon a proposition to sell the entire assets of the Company, and 
for the transaction of any and all business in connection there- 
with that may properly come before said meeting, and I hereby 
authorize and instruct you to send out notices of said meeting 
to the stockholders of this Company in accordance with the 
requirements of its by-laws. 

Yours very truly, 

John F. Gowey, 

President 


Notice of Meeting. 


Paterson, New Jersey, 

July 14, 1909. 

Mr. Sargeant P. Wylie, 

Montclair, New Jersey. 

Dear Sir, — You are hereby notified that, pursuant to the call 
of the President, a special meeting of the stockholders of the 
Carondelet Silk Company will be held in the Coiripany’s office. 
No. 145 Main Street, Paterson, New Jersey, July 20th, 1909, at 
10 o’clock A. M., for the purpose of considering and acting upon 
a proposition to sell the entire assets of the Company, and for 
the transaction of any and all business necessary or desirable 
in connection therewith. 


Yours very truly, 

John T. Harkness, 
Secretary. 
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Form 38. — Adjourned Meeting of Stockholders. 


CARONDELET SILK COMPANY. 

Minutes of Adjourned Meeting of Stockholders 
Held July 21, 1909. 

Pursuant to adjournment, the special meeting of the stock- 
holders of the Carondelet Silk Company reassembled in the 
office of the Company at 10 o’clock a. m. on the 21st day of July, 

1909. 

The meeting was called to order by President Gowey, with 
Secretary Harkness officiating as recording officer. 

The stockholders of the Company were all present in person 
save Messrs. John F. Aldrich, John B. Goodell and Weldon P. 
Hunt, who were represented by proxies in the hands of Secre- 
tary Harkness. 

The minutes of the special meeting of stockholders held on 
the preceding day, and from which the present meeting was 
adjourned, were read for the information of those present. 

After the reading of the minutes, Mr. Buchanan offered the 
following resolution: 

Whereas, A proposition has been made by the Cum- 
berford Silk Manufacturing Company of Paterson for the 
purchase of the entire property of this Company, save 
cash in bank, and bills and accounts receivable, the con- 
sideration offered being One Hundred and Fifty Thousand 
($150,000) Dollars in cash and One Hundred and Fifty 
Thousand ($150,000) Dollars face value of stock in a 
certain new corporation to be formed for the purpose of 
taking over the business and properties of the two Com- 
panies; and 

Whereas, The stockholders of this Company are favor- 
ably impressed with said proposition, but believe that a 
full legal investigation of the whole matter should be 
made before proceeding further: 

Now, Therefore, Be It Resolved, That the stockholders 
of this Company hereby instruct and authorize the Direc- 
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tors of the Company to employ such competent legal as- 
sistance as may be necessary to investigate and report 
upon said proposition in all its phases, and, if such in- 
vestigation shall show that there are no legal objections 
to the contemplated sale, to accept the said proposition 
and to do all things necessary to carry such acceptance 
into effect. 

Mr. Buchanan then moved the adoption of the resolution as 
read. The motion was seconded by Mr. Adams, and, after 
a short discussion, was carried by the unanimous vote of all 
present. 

There being no further business before the meeting, the Presi- 
dent declared it adjoprned sine die. 

John F. Gowey, John T. Harkness, 

President. Secretary. 


Form 39. — Special Meeting of Directors. 


ELLENVILLE WOOLEN MILLS COMPANY. 


Minutes of Special Meeting of Directors 
Held September 3, 1909. 


Pursuant to call of the President, the Board of Directors met 
in special meeting, in the office of the Company, September 3, 
1909, at II o'clock A. M. 

The meeting was called to order by President Wilson, Sec- 
retary Elgin acting as recording officer. 

All members of the Board were present. 

The Secretary presented the call of the President and a copy 
of the notice pursuant to which the meeting was held. There 
being no objection, the President ordered the Call and Notice 
to be spread upon the Minute Book immediately following the 
minutes of the present meeting. (See Forms 30^ 31.) 

The President then stated that the meeting had been called to 
hear and act upon the report of the Committee appointed 
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August 27, 1909, to investigate the cost of proposed betterments 
to the plant of the Company. 

Upon request of the President, Mr. Symington presented and 
explained the report of the Committee. This showed that the 
proposed improvements to the Company’s plant could not be 
made for less than $60,000, but brought facts and figures to 
show that this expenditure was not only justified, but was essen- 
tial to the Company’s continued prosperity. 

Upon motion the Committee’s report (See Form 76) was 
ordered received and filed and the Committee discharged with 
the thanks of the Board. 

The Treasurer of the Company, who was present by request 
of the President, then submitted a report showing that some $30,000 
in surplus and undivided profits was available for the proposed 
improvements. He also stated that the balance required could 
be secured on very favorable terms. 

Mr. Symington stated that the investigation conducted by the 
Committee had convinced him that the reduced cost and better 
quality of the Company’s output under the improved condi- 
tions would so increase the annual profits as to enable the 
Company to pay the entire deferred obligation within a year 
from the date of the installation, a position in which he was 
sustained by the report of the Stockholders’ Committee submitted 
to the Board at the preceding meeting. 

After a short further discussion, the President was, by motion 
unanimously carried, instructed to secure bids from Messrs. Mel- 
drum & Kinney for the alterations of the buildings and the new 
constructions necessary to accommodate the improved equip- 
ment, and to secure working estimates from the Miller Machine 
Co. of Pawtucket, Rhode Island, on the cost of the required 
new equipment and the expense of its installation, these bids 
and estimates to be ready for submission to the Board not later 
than the 13th day of September, 1909. 

Upon motion, unanimously carried, the Board then adjourned 
until the 13th day of September, 1909, at 10 o’clock a. m. 

Herbert Wilsor, Henry H. Elgin, 

President. Secretary. 


CHAPTER XXVL 

MOTIONS AND RESOLUTIONS. 


In a meeting of either stockholders or directors, 
anything of minor importance, or obviously necessary, 
as the correction of a name or a date in the records, 
or the approval of the minutes of a previous meeting, 
might be merely directed by the president, and, if not 
objected to by those present, would be held to be the 
action of the meeting. In matters of more importance, 
however, or on which there is a difference of opinion, 
the action of the meeting must be more formally ex- 
pressed and the motion or resolution is then employed. 

Motions and resolutions are of the same force and 
both are legal and recognized methods of determining 
the will of an assemblage. They differ, however, in 
form, in the degree of their formality, and, in a gen- 
eral way, in the matters in which they are employed. 

There is no clear-cut separation between the actions 
that should be taken by motion and those that are bet- 
ter taken by resolution, but it may be stated as a gen- 
eral rule that important matters should be authorized 
by resolution, while matters of less importance are left 
for motions. 

The motion is the simplest method of formal cor- 
porate action. Being designed to cover matters of 
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the moment, motions are not as a rule submitted in 
writing. If, however, the subject is complex or im- 
portant, or if it is desirable that exact, or a precise 
wording be preserved, the motion should be presented 
in writing, or if not so presented, the presiding officer 
should request the maker of the motion to reduce it 
to writing. The written copy is then handed to the 
president or to the secretary, and, if the motion is car- 
ried, is incorporated verbatim in the secretary's min- 
utes. If the motion is not written, the secretary must 
exercise every care to get the sense of what is in- 
tended, and follow the wording of the maker so far 
as is practicable. 

The following forms of motions are as they would 
appear in the secretary's minutes. The form of mo- 
tion is the same for either stockholders' or directors' 
meetings. The general wording of the entry will vary 
with the circumstances. 

Form 40. — Motion. To Receive and File Report. 


“Upon motion duly seconded and unanimously carried, the 
Treasurer’s Report, as read, was ordered received and filed.” 


Form 41. — Motion. To Pay Bills. 


“Upon motion, duly made and seconded, and unanimously car- 
ried, the Treasurer was directed to pay the bills, as presented 
to the meeting, for October rent and salaries.” 


Usually the secretary is left to his discretion as to 
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whether the names of the parties making and second- 
ing a motion are entered, or otherwise. In the fore- 
going motions, authorizing routine action and con- 
curred in by all, the names are not essential. In any 
matters where there is a difference of opinion, or a 
likelihood of subsequent discussion or trouble, the 
names of the maker and of the party seconding a mo- 
tion should be recorded. In matters of much impor- 
tance the vote is frequently recorded as well. 

Form 42. — Motion. To Pay Disputed Account. 


“Mr. William Morris moved that the account of the Shirley- 
Wilson Company for supplies furnished, aggregating $235.00, be 
paid in full. Motion seconded by Mr. H. M. Shepherd and car- 
ried, Messrs. Morris, Shepherd and McKane voting in the af- 
firmative and Messrs. Temple and Stanford voting in the 
negative.” 


If, in the case of a specially complicated or impor- 
tant motion, the maker were requested to put it in 
writing, the following form would be suitable. 

Form 43. — Wtetion. To Purchase Engines. 


“Moved, That the President of this Company be hereby di- 
rected to fully investigate the claims of the Simplex Corliss 
Automatic Engines represented by the Willis & Vrooman Co., 
and, if such engines prove, in his judgment, materially more 
efficient — under equal conditions — than the engines now in use 
in the shops of this Company, that the officers of the Company 
shall thereupon exchange said present engines for an equal H. P. 
capacity of the Simplex Corliss Engines, provided that the ex- 
penditure necessitated by such exchange shall not exceed the 
sum of $650.00.” 
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This motion should be handed the president by 
the maker as soon as written out, and be read’ by that 
officer to the meeting. If duly seconded, the motion 
would, after discussion, be put to the vote, and, if 
carried, the written copy be handed to the secretary 
for his records. The secretary should incorporate such 
written motion into his minutes without change of any 
kind, prefacing it with the proper explanatory state- 
ment, as, “The following motion, offered by Mr. 
Brown, was duly seconded, and carried by the unani- 
mous vote of all present.” 

Resolutions are more formal than motions, usually 
go into their subject more fully, and are used for 
such important corporate actions as require a complete 
statement and record. Resolutions should always be 
submitted in writing, and should be entered in the 
secretary’s minutes exactly as adopted. Resolutions 
are usually adopted by motion. Routine resolutions, 
such as those which immediately follow, do not require 
any statement of the exact vote, but are entered in the 
minutes, prefaced with the requisite explanatory re- 
marks ; as, for example, “Upon motion of Mr, Castle- 
ton, duly seconded by Mr. Elliott, the following reso- 
lution was unanimously adopted.” (See § 88.) 



Form 44. — Resolution Authorizing Contract. 
(Directors’.) 


Resolved, That the President and Secretary of the Corwin 
Manufacturing Company be and hereby are authorized and di- 
rected to enter into a contract in the name of, and on behalf 
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of said Company with Henry J. Wilkins of the City of New 
York for the erection of a brick boiler house, the construction of 
such house to be in accordance with the plans and specifications 
now on file in the office of this Company, and the price and 
terms of payment therefor to be in accordance with the written 
propositions submitted by said Henry J. Wilkins. 


This is the proper method of authorizing the officers 
of the company to close a contract and to bind the cor- 
poration by its signature and seal. Form 58 shows 
the introductory paragraph and the closing paragraph, 
or testimonium, of the contract which the officers 
execute in pursuance of the foregoing resolution. 
(See § 98.) 

Form 45. — Resolution Declaring Dividend. 
(Directors’.) 


Resolved, That the sum of Two Thousand ($2,000) Dollars 
be and hereby is appropriated and set aside from the surplus 
profits of this Company for the payment of the regular two 
per cent, quarterly dividend upon its outstanding stock, said 
dividend to be due and payable on the loth day of August, 1909. 

Resolved Further, That the Treasurer of this Company be 
and hereby is authorized and instructed to notify the stockholders 
of such dividend and to pay the same when due. 


The passage of this resolution places the whole mat- 
ter of the declared dividend in the hands of the treas- 
urer. He will charge off its total amount from profits 
to dividend account, will send out notices of the divi- 
dend at the proper time and will prepare and deliver 
to the stockholders checks for the amounts due. 
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Form 46. — Resolution Authorizing Sale o£ Assets. 
(Stockholders’.) 


Whereas, A certain proposition has been made by Wm. F. 
Gaynor and Jas. P. O'Reilly, as Trustees for the organization 
of the New Hampshire Granite Company, to purchase the en- 
tire plant, business and other assets of this Company, save cash 
in bank, for Ten Thousand ($10,000) Dollars in cash and forty 
Thousand ($40,000) Dollars par value of the stock of the said 
New Hampshire Granite Company; and 
Whereas, Said proposition is approved by the stockholders 
of this Company : 

Now, Therefore, Be It Resolved, That the Directors of this 
Company be, and hereby are, authorized, instructed and empow- 
ered to accept said proposition for the purchase of its said busi- 
ness and assets, and to do all things necessary to carry such 
acceptance into effect according to the terms of said proposition. 


In most states the directors can not dispose of the 
entire assets of a solvent corporation save with the 
consent of all the stockholders. Under such condi- 
tions the preceding resolution must be adopted by the 
unanimous vote of the entire outstanding stock of the 
company if it is to be efifective. 

It is probable that in the negotiations that follow a 
certified copy of this resolution will be required. In 
such case the secretary’s certification should state that 
the resolution was adopted by unanimous vote of all 
the outstanding stock, or an extract might be made 
from the minutes including the resolution and the 
circumstances of its adoption. If the latter method 
were adopted the secretary would merely certify to 
the correctness of the quotation from the minutes. 
(See Forms 52-54.) 


CHAPTER XXVIL 


SIGNATURES AND CERTIFICATIONS. 


Form 47. — Official Signatures. 


(a) Henry W. Stanton, (b) Henry W. Stanton, 

President. President American 

Machine Works. 


Signatures such as the above where the official sign- 
ing employs his own name followed by his official title, 
are termed official signatures. They are used in sign- 
ing letters and unimportant papers which pertain to 
matters in charge of the particular official. The second 
form should be employed unless, by letter heading, 
subject matter, or in some other way, the company of 
which the signing party is an official is unmistakably 
indicated. 

Form 48. — Corporate Signatures. 


(a) The Ransome Wheel Company, 


By 


President 
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(b) The Ransome Wheel Company, 

By John M. Wells, 

President. 

(c) Attest Seal, 

Henry T. Wilkins, 

Secretary. 

(d) In Witness Whereof, the said Maxwell Investment Com- 

pany has hereunto caused its corporate name to be 
signed by its President and its corporate seal to be 
affixed by its Secretary, all being done in the City of 
New York on this lyth day of October, 1909. 

The Maxwell Investment Company, 

By James Maxwell, 

President. 

Germain, 

Secretary. 


( seal 
I corporate 
Attest Seal: 

Casper 


The first of these forms (a) shows a partial cor- 
porate signature awaiting completion by insertion of 
the president's signature as shown in (b). The por- 
tion of the signature shown in (a) is usually impressed 
with a rubber stamp. Any other official of the com- 
pany might affix the corporate signature with equal 
propriety, if authorized thereto, or might join with the 
president in such signature. The form for attestation 
of seal is shown in (c). In (d) is shown a formal 
corporate signature complete, affixed to the testimo- 
nium — or final clause — of a corporate contract. Had 
the secretary joined with the president in the corporate 
signature as in Form 58, no attestation of the seal 
would have been necessary. (See § 97.) 
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Form 49. — Corporate Endorsements. 
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The first of these is the simple corporate endorse- 
ment. The second is the form usually employed when 
the instrument is deposited for collection or credit. 
This latter endorsement is generally affixed in its en- 
tirety with a rubber stamp. 

A corporation does not acknowledge signatures, or 
the execution of instruments, in its own name, but 
only through its officers. Each state has its own form 
for such acknowledgments. The following meets the 
New York requirements. 

Form 50. — ^Acknowledgment of Corporate Instru- 
ment. 


State of New York, ] 

County of New York, j 

On the twelfth day of August, in the year 1909, before me 
personally came Henry Willis Crampton, to- me known, who, 
being by me duly .sworn, did depose and say that be resides in 
the City of New York; that he is the president of the Crampton 
Shipbuilding Company, the corporation described in and which 
executed the above instrument; that he knows the seal of said 
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Henry Willis Crampton. 


corporation; that the seal affixed to said instrument is such cor- 
porate seal; that it was so affixed by order of the Board of 
Directors of said Corporation, and that he signed his name 
thereto by like order. 

Sworn to before me this 
I2th day of August, 1909. 

NOTARIAL -i Henry Silliman, 

Notary Public for 

New York County. 


SEAL 


Form 51. — Treasurer’s Affidavit. 


State of New York, ^ 

County of New York, j 

On this iSth day of August, 1909, personally appeared before 
me, a Notary Public in and for the County of New York, 
William H. Holt, Treasurer of the Merriman Wrecking Com- 
pany, who, being duly sworn, did depose and say that he has 
full charge and control of the books and accounts of the said 
Company; that the above and foregoing statement is taken from 
said books and accounts; that it is a true and accurate tran- 
script therefrom, and that, to the best of his knowledge and 
belief, it is a just and correct presentation of the financial con- 
dition of said Company on this date. 

^ ^ . William H. Holt. 

bworn to before me this 

xSth day of August, 1909. 

^ Henry Silliman, 

(. Notary Public for 

} New York County. 


Form 52. — Certified Resolution for Bank. 


( NOTARIAL 
( SEAL 


Certified Resolution. 


^'Resolved: That the Treasurer be and hereby is au- 
thorized and instructed to open an account for the Com- 
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pany with the Seventh National Bank of Rochester and 
to deposit therein all the funds of the Company com- 
ing into his custody; such account to be in the name of 
the company, and funds deposited therein to be with- 
drawn only by check signed by the Treasurer and counter- 
signed by the President” 


I hereby certify that the foregoing is a true and accurate 
transcript of a resolution duly passed at a regular meeting of 
the Board of Directors of the Mallibone Manufacturing Com- 
pany held in the office of said Company in Rochester, New York, 
at II o’clock A. M., on the loth day of September, 1909, as shown 
by the minutes of said meeting; and that Charles Mallibone is 
the duly elected President of said Company and Henry Cornell 
is the duly elected Treasurer of said Company. 

In Testimony Whereof, I have hereunto affixed my offi- 
cial signature and the corporate seal of said Company, 
this loth day of September, 1909. 

( CORPORATE I Henry Compton, 

I SEAL j Secretary. 


The above is a good general form employed in open- 
ing the corporate bank account. In many cases the 
banks have their own forms for this purpose and if 
so these special forms will, of course, be used. 

In some cases banks require also a certified tran- 
script of any by-laws relating to the custody of funds 
and the duties of officers in relation thereto. 

The clause certifying to the identity of the presi- 
dent and treasurer in the above certification is not 
a necessary feature of a certification but merely adds 
information for the bank required in the present in- 
stance. 
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Form 53. — Certified Extract from Minutes. 


HINCKLEY CONSTRUCTION COMPANY. 


Transcript From Minutes 
of 

Regular Meeting of Directors held September 15, 1909. 


(Transcript from minutes appears here.) 


I, the undersigned, Secretary of the Hinckley Construction 
Company, do hereby certify that the above and foregoing is a 
true and accurate transcript from the minutes of a regular 
meeting of the Board of Directors of said Company held in the 
office of the Company on the 15th day of September, 1909, and 
recorded on pages 85 to 87 of the Minute Book of said Com- 
pany. 

Witness my hand and the seal of the Company this 
14th day of October, 1909. 

J CORPORATE ) Frank McCall, 

\ seal j Secretary. 


Form 54. — Certified Extracts from Minutes. Formal. 


We, the undersigned, President and Secretary respectively of 
the Hinckley Construction Company, do hereby certify that the 
above and foregoing is a true and accurate transcript from the 
minutes of a regular meeting of the Board of Directors of 
said Company held in the office of the Company on the 15th 
day of September, 1909, and recorded on pages 85 to 87 of the 
Minute Book of said Company. 

In Witness Whereof, we have hereunto affixed our offi- 
cial signatures and the seal of the Company in the City 
of Saratoga, State of New York, on this 14th day of 
October, igop. 


corporate 

SEAL 


Hamilton Hinckley, 
President. 
Frank McCall, 

Secretary. 
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CHECKS, NOTES AND CONTRACTS. 


Form 55. — Corporate Check. 


a -S' 

a 

o 
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No. 1338. New York, September 20, 1909. 

SEABOARD NATIONAL BANK. 


18 Broadway. 

Pay to the order of Arthur Colville $500.00. 

Five Hundred °®Aoo Dollars. 

March MONT Corporation. 
Willis Alcott, By Stephen Calvert, 

President. Treasurer. 


Checks are made out in a variety of forms. The 
above form is much used. Occasionally the draft form 
is employed, the name of the company appearing in 
the place occupied by the bank’s name in the foregoing 
check form, and the name and address of the bank 
appearing in the left lower corner. The arrange- 
ment has merits from an advertising standpoint. If 
a check has the name of the company plainly appear- 
ing upon it, the simple official signatures of the officers 
authorized to sign, as given in Form 47 (a), are much 
used, though it is perhaps better that the corporate 
signature should appear. Any signature recognized 
by the bank is, however, sufficient. 
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Form 56 — .Corporate Note. Signature by President. 


$1,000.00. New York, August 16, 1909. 

Sixty days after date the Ogden Wrecking Company promises 
to pay to the order of Henry Adams the sum of One Thousand 
dollars. Ogden Wrecking Company, 

By Henry Ogden, 

President 


The foregoing gives the proper form of signature 
for a corporate note. If the foregoing note were 
merely signed with the president’s official signature, — 

“Henry Ogden, 

President of the 
Ogden Wrecking Company.” 

the person so signing might make himself personally 
liable and might also invalidate the note as against 
the corporation. 

Form 57. — Corporate Note. Signature by Treasurer. 


$1,500.00. Newark, New Jersey, October i, 1909. 

Three months after date the Harwood Manufacturing Company 
promises to pay to the order of Howard McCormick the sum of 
Fifteen Hundred Dollars, with interest from date until paid, at 
the rate of Five Per Cent, per annum. 

Value received. 

The Harwood Manufacturing Company, 

By James H. Halsey, 

Payable at the Treasurer. 

Seaboard National Bank 
of New York City. 


A corporate note does not require to be sealed. It 
may be signed by any officer or officers properly auth- 
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orized thereto. For notes given in the regular routine 
of business, this authority would usually be conferred 
upon the proper officials by the by-laws or by custom. 
For large amounts, or for special transactions out- 
side the usual routine, this authorization would be 
given by resolution or motion of the board of directors. 

Form 58. — Corporate Contract. 


Contract, 

This Agreement, made and entered into this 23rd day of 
September, 1909, by and between the Corwin Manufacturing 
Company, a corporation duly organized and existing under the 
* laws of the State of New York, party of the first part, and 

Henry J. Wilkins, of the City and State of New York, party of 
the second part: 

WITNESSETH*. 

I That in consideration of the, etc. 

(Here would be inserted the consideration, speci£cations and 
terms.) 

In Witness Whereof, the said Corwin Manufacturing Com- 
pany, party of the first part, has caused its corporate seal 
to be hereunto affixed and its corporate signature to be 
subscribed hereunto by its President and Secretary, and 
, the .said Henry J. Wilkins, party of the second part, has 

^ hereunto affixed his signature and seal, all being done in 

the City and State of New York on the day and year 
first above written. 

" Corwin Manufacturing Company, 

By Wilson M. Brown, 
President. 
Harvey B. Small, 
Secretary. 

In presence of: Henry J. Wilkins, [l. s.] 

Manly F. Clark. 

Albert Parsons. 

1 , 
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When the secretary joins in the company signature 
as in the foregoing form, he need not attest the seal. 
If, however, he does not join in the company signature, 
the corporate seal should be attested by his signature 
and the formal corporate signature affixed to the fore- 
going testimonium would then appear as in Form 48. 

Where the contract or other instrument is to be 
acknowledged for record in some particular state, the 
form of acknowledgment used in that particular state 
should be employed, or, in the case of real estate, the 
form used in the state in which the real estate is 
situated. (See Form 44 for resolution authorizing 
this contract.) 

Form 59. — Assignment of Contract. 


Assignment. 


Know All Men By These Presents : 

That for and in consideration of the payment by the Alle- 
gheny Coal Company, a corporation duly organized under the 
laws of the State of West Virginia and having its principal office 
and place of business at 275 Main Street, Cornwallis, West Vir- 
ginia, of Seven Thousand Two Hundred and Forty-seven 
($7,247.00) Dollars to the Consumers Coal Company, a corpo- 
ration duly organized under the laws of the State of New York, 
and having its principal office and place of business at 54 
Broadway, New York City, the receipt of which payment is 
by the last-named corporation hereby acknowledged, said Con- 
sumers Coal Company does hereby assign, transfer and convey 
to the said Allegheny Coal Company, all and singular, its right, 
title and interest of every kind in and to a certain contract, 
copy of which is hereunto annexed and made part of this in- 
strument, entered into on the 13th day of August, 1909, be- 
tween the Empire Steam & Power Company of New York City 
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and the said Consumers Coal Company, for the delivery to said 
Empire Steam & Power Company of Forty-five Thousand 
(45,000) Tons of bituminous coal, at the price and of the grade 
and upon the terms set forth in said contract, which said con- 
tract is hereby conveyed to and accepted by the said Allegheny 
Coal Company subject to all the terms and conditions therein 
set forth, and it is a further condition of this assignment that 
the said Consumers Coal Company shall be free from any claim, 
liability or other obligation for, on account of, or by reason 
of said contract. 

In Witness Whereof, the said Consumers Coal Company has 
hereunto caused its corporate name and seal to be affixed 
by its President and Secretary, all being done in the City 
of New York on this 13th day of August, 1909. 

( CORPORATE ] Consumers Coal Company, 

I SEAL j By Charles Stevenson, 

President. 

William Crosby, 

Secretary. 
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THE CORPORATE RECORDS. 


The stock ledger on opposite page combines in com- 
pact form all the requisites of the stock ledger with 
all the statutory requirements of most of the states as 
to the stock book. 

The leaves of the book are indexed to secure the 
necessary alphabetical arrangement, and the name and 
residence of the stockholder appear at the head of the 
account as in the ordinary ledger. On the right-hand 
side of the account the party is credited with the stock 
he purchases or otherwise acquires, and on the left- 
hand side is debited with any stock disposed of. The 
difference between the two sides shows at any time 
the amount of stock standing to his credit. 

On the debit or sales side of the account, the first 
column gives the date of the transaction, the second 
the name of the party to whom the stock is trans- 
ferred, the third the number of the surrendered cer- 
tificate, the fourth the number of the certificate reis- 
sued to the transferrer, in case but a portion of the 
stock represented by the surrendered certificate is sold, 
and the fifth column the number of shares disposed of. 
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On the credit side, the first column gives the date 
of purchase, the second the name of the party assign- 
ing the purchased stock, the third the character of the 
stock, whether full-paid or but part-paid, and if but 
part-paid the amount paid to the company thereon, the 
fourth column the numbers of the certificates issued 
to the party, and the last the number of shares ac- 
quired. (See §§ 46, 91.) 

Form 61. — Transfer Book. 


Ledger Folio 25. Transfer No. 725. 

THE HASWELL PAPER PULP COMPANY. 

For Value Received, I hereby sell, assign and transfer to 
Harvey Woodville, of Brooklyn, New York, Fifteen (15) Shares 
of the Capital Stock of the above-mentioned Company now stand- 
ing in my name on the Company books and represented by sur- 
rendered Certificates, Nos. 32 and 153. 

Witness my hand and seal this 12th day of July, 1909, 
at Jersey City, New Jersey. 

Edward Serrell, [l. s.] 
By Holmes B. Desbrow, 

.New Certificates Nos. 325, 326. Attorney. 

Issued to Harvey Woodville. 

Ledger Folio 75. 


The secretary or transfer agent usually acts as attor- 
ney for the person selling the stock, and fills out and 
signs the transfer as shown above. The data relat- 
ing to the issue of the new certificate is no part of the 
transfer proper, being merely a memorandum for the 
convenience of the secretary when making the entry 
of the transfer in his stock book. (See §§ 46, 90.) 


Form 62.— Transfer Book. Condensed Form. 
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The transfer book is usually closed to transfers from 
ten to twenty days before the annual meeting, as may 
be prescribed by the by-laws. During this period no 
transfers of stock will be entered on any of the books 
of the corporation. 

Another form of transfer book used by the larger 
corporations is given in Form 62. This shows the 
upper portion of the page. The blanket assignment 
at top enables the record of each transfer to be made 
on a single line. The convenience of the form where 
transfers are frequent is obvious. 

In the entries shown the second transferrer has 
surrendered a single certificate for seventy-five shares 
to be issued to two different parties, and two partial 
entries are therefore necessary. 

Form 63. — Dividend Book. 


DIVIDEND BOOK. 

Dividend No. 5 of 2%. Declared Nov. i. 1909. Payable Dec, 15, 
1909, to Stockholders who appear of Record Dec. I, 1909. 


Stockholder’s 
Name , 

Shares 

Amount 

Paid 

Received By 

Alsop, John H 

Barrington, Harvey 

50 

25 

$100.00 

50.00 

Dec. 18 
Dec. 15 

John H. Alsop. 
Howard Jones, Atty. 


The dividend book is employed when stockholders 
are required to call in person and receive and receipt 
for dividends. Each dividend as declared is entered 
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in detail, occupying one or more pages, as may be nec- 
essary. A statement of the facts appears at the 
head of each page of the particular record. The form 
as presented is simple and its method is obvious. 
Stockholders’ names are arranged alphabetically, and 
the signatures appearing in the last column serve as 
a receipt for the dividend payment. A signature by 
an attorney, as in the second example, is not sufficient 
unless authorized by due power of attorney filed with 
the treasurer of the company. 


CHAPTER XXX. 


NOTICES. 


Subscriptions are frequently made payable in instal- 
ments, either at fixed dates, or subject to call. When 
payable at fixed dates, notice of each instalment when 
due is sent out by the treasurer. When subject to call, 
action of the board is necessary before the instal- 
ment is due. The following notice is of an assess- 
ment made by the board. 

Form 64. — Instalment Notice. 


Instalment Notice. 


YOUMAN COPPER COMPANY. 
635 State St., Boston, Mass. 


Mr. John H. Mallard, 

225 Mill Street, 

Lowell, Mass. 

Dear Sir, — You are hereby notified that by due resolution of 
the Board of Directors, the second instalment of Fifteen (15%) 
Per Cent, on .subscriptions to the stock of the Youman Copper 
Company has been called for, the amount thereof to be paid to 
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the Treasurer of the Company on or before the loth day of 
October, 1909. 

Walford H. McMasters, 

Boston, Mass., Treasurer. 

October ist, 1909. 

Shares Subscribed, 35. 

Amount of Assessment, $525. 


Draw Checks Payable to Treasurer. 


In the smaller corporations dividend notices are 
usually sent by mail but are not published. In the 
larger corporations they are almost invariably pub- 
lished and are usually -sent by mail as well. 

The following is a common form of mailing notice. 
It may easily be modified for publication purposes 
by omitting the complimentary address and changing 
the introductory words to read: “Notice is hereby 
given.’' 

Form 65. — ^Dividend Notice. Mailing. 


MILL SUPPLY COMPANY. 
646 Broadway, New York. 


September i, 1909. 

Dear Sir, — You are hereby notified that the Directors of the 
Mill Supply Company have this day declared the regular semi- 
annual dividend of Four (4%) Per Cent, on the Capital Stock 
of the Company, payable October i, 1909, to stockholders who 
appear of record at the close of business September 15, 1909. 

Frank T. Schwartz, 
Treasurer. 
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If, as is usitally the case with the larger corpora- 
tions, the transfer books are closed preparatory to 
payment of dividends., the dates of closing and reopen- 
ing should appear as in the following notice, which 
may be used either for publication or for mailing. 

Form 66. — Dividend Notice. Publication. 


SUSQUEHANNA COAL COMPANY. 


New York, October i, 1909. 

Dividend No. 40. 

The Directors of the Susquehanna Coal Company have this 
day declared a quarterly dividend of One and One-half (l^%) 
Per Cent, on the Capital Stock of the Company, payable Octo- 
ber 30, 1909, to stockholders of record at the close of business 
October 10, 1909. 

Transfer books will close October 10, 1909, and reopen Oc- 
tober 19, 1909. Checks will be mailed. 

Samuel T. Hincicle, 
Treasurer. 


When a corporate election is held it is the duty of 
the secretary to notify the officers-elect. The follow- 
ing is a common form of notification : 

Form 67. — Notice of Election as Director. 

TRENTON POTTERIES COMPANY. 

Trenton, New Jersey. 


_ September 10, 1909. 

Mr. Willis T. Smalley, 

742 Riverside Ave., 

Trenton, New Jersey. 

Dear Sir, — You are hereby notified that at the annual meet- 
ing of the Trenton Potteries Company held this day, you were 
elected a member of its Board of Directors. 
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The next regular meeting of the Board will be held in the 
ofEce of the Company September 15, 1909, at 3 o’clock p. m., 
for the election of officers and for the transaction of such 
other business as may come before the meeting. 

You are requested to be present and participate in this meet- 
ing. Respectfully, 

Frank Schwingle, 
Secretary. 


As a rule, when a director is to be elected, those 
interested ascertain in advance that the proposed can- 
didate will serve if elected. In such case the notifi- 
cation given above is all-sufficient. If, however, there 
is any doubt, the notification should request the direc- 
tor-elect to indicate his acceptance, as in the following 
form : 

Form 68. — Notice of Election as Director. Accept- 
ance Requested. 


PENN MACHINE WORKS. 
763 Chestnut Street, 
Philadelphia, Pennsylvania. 


October i, 1909. 

Mr. John T. French, 

936 Walnut St, 

Philadelphia, Pa. 

Dear Sir, — At a meeting of the Directors of the Penn Machine 
Company held this day, you were elected a member of the Board 
to fill the vacancy caused by the resignation of Mr. Henry Si- 
monson. Will you kindly indicate your acceptance of the posi- 
tion at your early convenience. 

Respectfully, 

George H. Wright, 
Secretary. 


CHAPTER XXXL 


SUNDRY CORPORATE FORMS. 


Ballots. 

Form 69. — Ballot. Annual Meeting. 


Ballot. 

HARRIS DROP-FORGE COMPANY. 


Annual Meeting, August 10, 1909. 


I, the undersigned, hereby vote 35 shares of stock for the fol- 
lowing named persons tO' serve as Directors for the ensuing 
year : 

Frank T. Flarris. H. Thomas Parkes. 

John J. Wilson, Henry Sterling. 

Nelson Brown. 

Signature j 

Francis McComb, 

Proxy for John McCallum. 


When a ballot is cast by a proxy, the form of sig- 
nature should include both the name of the proxy and 
of the party for whom he is acting and indicate the 
capacity in which the proxy acts. As no question of 
personal responsibility enters in, the proxy may, on 
behalf of his principal, affix his own signature, as in 
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the foregoing example, or may, as proxy, sign his 
principaFs name thus, — 

“J^HN McCaleum, , 

By Francis McComb, 

Proxy.’"' 

If cumulative voting is used, a different form of 
ballot is necessary. The following meets the require- 
ments : 

Form 69a. — Ballot. Cumulative Voting. 


Ballot. 


metals-alloy company. 


Annual Meeting, January 12, 1909. 


I, the undersigned, hereby vote for the following named per- 
sons to serve as Directors for the ensuing year, casting for each 
the number of votes set opposite his name: 

NAME. VOTES CAST. • 

John J. Niles 125 

Frank Berrian 125 

SignaturBj 

Howard S. Benjamin. 

Number of Shares Owned 50 

Number of Votes Cast 250 


‘(See §§ 112, 135.) 

Resignations. 

It is obvious that an elective officer can not be forced 
to retain his position against his will. Hence a direc- 
tor or other officer of a corporation may resign at 
any time. 
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A resignation may be so phrased as to be immedi- 
ately effective without acceptance, or otherwise may 
be worded so as to be ineffective until accepted by 
the board of directors. The following resignation 
is of this tentative nature, requiring acceptance before 
the official tenure of the party submitting it is ter- 
minated. 

Form 70. — Resignation of Director. 


To THE Board of Directors of the 
Kron Manufacturing Company. 

Gentlemen, — On account of continued ill health, which pre- 
vents my attention to the duties of the position, I hereby tender 
my resignation as a Director of the Kron Manufacturing Com- 
pany. 

Very Respectfully, 

Robert H. McPherson. 

New York City, 

September 15, 1909. 


A tender of resignation such as the foregoing holds 
good until it is accepted, or until it is withdrawn, or 
until the party's official term expires. If the resigna- 
tion is accepted, the whole matter is thereby closed, 
but at any time prior thereto the party filing the resig- 
nation has a right to withdraw it or revoke it, and 
its acceptance thereafter by the board would be of no 
effect. Also if the party's official term expires, the 
resignation is thereby voided and if he is again elected 
the old resignation, even though still on file, is of no 
effect. 
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It is to be noted that a tentative resignation such 
as the foregoing, if accepted without qualification is 
immediate in its effect, the official position of the party- 
signing the same terminating at the moment the res- 
olution or motion of acceptance is adopted. If the 
party is present at the meeting and it is desirable to 
avoid this abrupt termination of his official status, 
the acceptance may be phrased, “ to take effect at the 
close of the present meeting.’’ 

A resignation may be made effective at some future 
date and its prior acceptance can not in any way has- 
ten this date, though it effectually prevents the with- 
drawal or revocation of the resignation thereafter. 
It should be remembered that the board can only fill 
vacancies. Hence, even though a resignation effective 
at some future date is accepted, a successor to the re- 
signing director can not be elected until the vacancy 
actually exists. Under no circumstances can the retir- 
ing director vote for his own successor. 

The following resignation is peremptory and effec- 
tive as soon as handed to the secretary of the com- 
pany. No action of the board is required, nor can 
the board in any way prevent its effect. The per- 
emptory form of resignation is often employed when 
a director or other official wishes to express his dis- 
approval of, or escape responsibility for some proposed 
corporate action. It does not relieve the resigning 
official from any responsibility for past actions, but 
does relieve him from responsibility for anything un- 
dertaken thereafter. 
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Form 71. — Resignation of President. 


To THE Board of Directors of the 
Western Electric Company. 

Gentlemen, — I hereby resign my position as President and a 
Director of the Western Electric Company, my resignation to 
take immediate effect. 

Respectfully, 

James H. Walworth. 

Chicago, Illinois, 

September 10, 1909. 


Miscellaneous Instruments. 

It would seem preferable that all receipts for money- 
received by a corporation should be given in the cor- 
porate name. In practice, however, corporate receipts 
are commonly signed by the treasurer. In such case 
the name of the corporation should appear promi- 
nently upon the instrument in order to indicate its 
corporate character. 

Form 72. — Corporate Receipt. 


$250.00. New York, July 15, 1909. 

Received from Edward M. Bogart Two Pltindred 
and Fifty Dollars, rental of Store at No. 65 Vesey 
St. for September. 

Webster Printing Company, 

By Samuel F. Watkins, 
Treasurer. 


£ 
s 
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Form 73. — Corporate Bill of Sale. 


Bill of Sale. 


Know All Men By These Presents: 

That the Howard Printing Company, a corporation duly organ- 
ized under the laws of the State of New York, with its prin- 
cipal office and place of business at No. 69 Murray Street, in 
the City of New York, in consideration of the sum of Fifteen 
Hundred ($1500.00) Dollars to it paid by John C. Ralston of 
New York City, the receipt whereof is hereby acknowledged, 
does hereby sell, transfer and assign to the said Ralston the fol- 
lowing goods and chattels, viz.: 

The printing machinery, apparatus, type, type cases, stands and 
stock now in the premises at No. 69 Murray Street, New York 
City, occupied by the Howard Printing Company, all as set forth 
and specified in the annexed schedule; to have and to hold, all 
and singular, the said goods and chattels to the said Ralston, his 
successors and assigns, to their own use and behoof forever; and 
the said Howard Printing Company does hereby covenant with the 
said Ralston, grantee hereunder, that the said Howard Printing 
Company is the lawful owner of said goods and chattels; that 
they are free from all liens; that it has a good right to sell 
the same as aforesaid; and that it will warrant and defend 
the same against the lawful claims and demands of all persons. 

In Witness Whereof, the said Howard Printing Company 
has caused its corporate name to be signed hereunto by 
its President and its corporate seal to be affixed and duly 
attested by its Secretary, ' said corporate seal being affixed 
both to these presents and to the schedule hereunto an- 
nexed, all being done in the City of New York on this 
5th day of October, 1909. 

( corporate 1 Howard Printing Company, 

I seal j By Francis T. Howard, 

President. 

Attest Seal: 

John H. Sterling, 

Secretary. 



278 


THE MODERN CORPORATION. 


The treasurer’s bond was formerly a personal one, 
signed by the treasurer and his friends. Of recent 
years, however, companies have been formed for bond- 
ing purposes, and these surety company bonds have 
largely superseded the personal bond. The forms for 
surety company bonds are supplied by the surety com- 
panies and are too lengthy for inclusion in the pres- 
ent volume. A common form of personal bond is as 
follows : 

Form 74. — Bond. Treasurer’s. 


Treasurer's Bond. 

Know All Men By These Presents: 

That we, Frank A. Pennington of Binghamton, New York, 
as principal, and John H. Seward and Samuel T. Williams, both 
also of Binghamton, as sureties, are held and firmly bound 
unto the Binghamton Creamery Company, a corporation duly 
organized under the laws of the State of New York, in the 
sum of Ten Thousand ($10,000) Dollars, to the payment of 
which to the said corporation, its successors or assigns, we do by 
these presents jointly and severally bind ourselves, our heirs, 
executors and administrators. 

Signed and sealed this 25th day of August, 1909, 

The condition of the above obligation is that: 

Whereas, The said Frank A. Pennington has been elected 
treasurer of the said Binghamton Creamery Company for the 
period of one year from the 20th day of August, 1909, and may 
hereafter be re-elected to or continue in such office for a fur- 
ther period: 

Now, Therefore, If the said Frank A. Pennington shall here- 
after in all respects fully, faithfully and honestly perform and 
discharge the duties of said office so long as he shall continue 
therein, both during the term for which he has been elected 
and during such further time as he may continue therein, 
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whether by re-election or otherwise, and shall when properly 
so required, fully and faithfully account to the said corporation, 
its successors or assigns, for all moneys, goods and properties 
whatsoever, for or with which the said Frank A. Pennington 
may in an3rwise be accountable or beholden to the said corpora- 
tion, and if at the expiration of his term of or continuance in 
office, or prior thereto in the event of his death, resignation or 
removal from office, all books, papers, vouchers, money and 
other property whatsoever placed in his custody as Treasurer 
of said corporation shall be forthwith restored tO' the said cor- 
poration, its successors or assigns, then this obligation shall be 
void; but otherwise to remain in full force and effect 

Frank A. Pennington. [l. s.] 

John H. Seward. [l. s.] 

Samuel T. Williams. [l. s.] 

Signed, Sealed and Delivered 
in the Presence of: ' 

Thomas Hackett. 

Gordon F. Wilson. 


The treasurer's bond must be given under seal, and, 
while not legally necessary, personal bonds are usu- 
ally acknowledged. 

When a stock certificate is lost or destroyed, a bond 
of indemnity is usually required before the corporate 
authorities will replace the lost certificate. The fol- 
lowing form is employed for this purpose: 

Form 75. — Bond. Lost Stock Certificate. 


Indemnity Bond. 


Know All Men By These Presents : 

That we, Harry L. Lord of Yonkers, New York, as principal, 
and Thomas Frenkel and James P. Elder of New York City, 
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as sureties, are held and firmly bound unto the Yonkers Hard- 
ware Company, a corporation duly organized under the laws of 
the State of New York, in the sum of Two Thousand ($2,000) 
Dollars, to the payment of which to the said corporation, its 
successors or assigns we do by these presents jointly and sev- 
erally bind ourselves, our heirs, executors and administrators. 
Signed and sealed this 2nd day of October, 1909. 

The condition of the foregoing obligation is that : 

Whereas, The said Harry L. Lord is the owner of record, as 
shown by the stock book of the corporation, of Twenty (20) 
Shares of the Common Capital Stock of the said Yonkers Hard- 
ware Company, each of the par value of One Hundred ($100) 
Dollars, the ownership of said stock being further evidenced 
by Certificate No. 482 issued in the name of the said Harry L. 
Lord on the ist day of September, 1908; and 
Whereas, The said Harry L. Lord has made application to the 
Board of Directors of the Yonkers Hardware Company for the 
issue in his name of a new certificate for the said Twenty (20) 
Shares of stock of the said Company, alleging that original 
Certificate No. 482 is lost, stolen or destroyed, and that its pres- 
ent whereabouts and condition are unknown to him; and 
Whereas, By due and formal resolution of the said Board of 
Directors, said application has been granted and a new certifi- 
cate for said Twenty (20) Shares of the stock of the said Yon- 
kers Hardware Company has this day been issued to the said 
Plarry L. Lord: 

Now, Therefore, If the said Harry L. Lord, his heirs, execu- 
tors and administrators, or any of them, do and shall at all 
times hereafter, save, defend and indemnify the said Yonkers 
Hardware Company, its legal successors or assigns, of, from 
and against all demands, claims or causes of action arising from 
or on account of the loss of said Certificate No. 482 for Twenty 
(20) Shares of the Common Capital Stock of said Company, 
and the issue of said new certificate in place thereof, and of and 
from all costs, damages and expenses that shall or may arise 
because of said reissue, and shall also deliver or cause to be 
delivered up to the said Yonkers Hardware Company for can- 
cellation the said missing Certificate No. 482 whenever and so 
soon as the same shall be found or recovered, or come into his 
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possession, then this obligation shall be void; otherwise to re- 
main in full force and effect. 


Harry L. Lord. 
Thomas Frenkel. 
James P. Elder. 


Signed, sealed and delivered 
in the presence of: 

Edgar Walters. 
Leonard Holcomb. 


[L.S.] 

[l. s.] 

[L.S.] 


Form 76. — Committee Report. 


(See §45-) 


To the Board of Directors 

OF THE Ellen viLLE Woolen Mills Co. 

Gentlemen : 

Your committee appointed to investigate the cost of the pro- 
posed betterments of the Company’s equipment and general plant 
begs leave to report as follows: 

First. Your Committee finds that the present ma- 
chinery and apparatus used in the mills of the Com- 
pany is in thoroughly good condition, but that since 
its introduction better methods requiring apparatus 
of special design have been introduced, the differ- 
ence being so radical that but little, if any, of the 
present installation can be retained. 

Second. The cost of the proposed betterments will exceed 
the estimates of the stockholders’ report submitted 
at a preceding meeting of the Board, aggregating 
not less than $60,000. This larger cost is due to the 
radical nature of the improvements required, which 
necessitate material alterations and additions to the 
present buildings. 

Third. Your Committee has gone a step beyond the 
immediate purposes of its appointment, having un- 
dertaken a general investigation of the conditions 
confronting the Company. We find, through this 
investigation, that the output of the Ellenville Mills 
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is higher in cost and lower in quality than the out- 
put of similar mills better equipped, and this in the 
face of natural facilities that give the Ellenville 
Mills material advantages over these competitors. 

In conclusion your Committee would strongly recommend the 
speedy introduction of the better equipment contemplated, not 
only as a matter of policy, but of necessity, as a continuance of 
the present conditions is likely to .seriously and permanently in- 
jure the reputation and the prosperity of the Ellenville Mills. 
On the other hand the installation of the proposed improved 
equipment will not only maintain the business of the Company 
on the same satisfactory basis as heretofore, but will unquestion- 
ably result in materially increased profits. 

Respectfully submitted, 

William S. Symington. . 
Herbert Wilson. 


Ellenville, New York, 
September 3, 1909. 


(See Form 39.) 
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Capital, 48-50, 168. 

Capitalization, 45, 48-50, 129, 167-170. 

Capital Stock. (See Stock.) 

Certificate of Incorporation, 23, 28, 30-38, 131-136, 187, 192. 
Forms, 187-195. 

Acknowledgment, 135, 192. 

Forms, 189-192, 195. 

Amendment of, 37, 38, 68, 163, 164. 

Application for, 23, 30, 125-127, 131-136, 187. 

Certified Copy, 107, 136. 

Execution of, 126, 135, 189-192, 195. 

Fees, 136, 137, 195, 196. 

Filing, 135, 136. 

Parties to, 66, 126, 127, 129, 132, 140-142, 171, 172, 192. 
Powers, 23, 24, 31-37, 44, 128, 130, 133. 

Purposes, 23, 24, 35, 128, 129. 

Recording, 107, 135, 136, 142. 

Special Provisions, 35, 36, 132-134. 

Certificate of Secretary, 108, 205, 250, 255. 

Forms, 205, 254-256. 

Certificate of Stock, 18, 28, 45-48, 52, 58-64, 112-114, 182-186. 
Forms, 183-186. 

Adoption of, 152. 

Assignment of, 59, 62, 63, 185, 186, 264, 266. 

Forms, 185, 186, 264, 265. 

Book, 59, 105, 112, 113, 138, 182-186. 

Cancellation of, 63, 114. 

Common Stock, 113. 

Forms, 183. 

Full-paid, 47, 58, 182. 

Issue of, 47, 51, 60-62, 168, 

Lost, 59, 63, 64, 279. 

Preferred Stock, 113, 114, 185. 

Forms, 184, 185. 

Signatures, 47, 61, 101, 182. 

Stub, 59, 61, 113, 114. 

Forms, 183. 
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Certificate of Stock. — Continued. 

Style, 182. 

Transfer of, 28, 62, 63, 114, 115, 264, 266. 

Forms, 185, 186, 264, 265. 

Transfer Agent, 62, 105, 115. 

Certification of By-laws, 108, 152, 205. 

Forms,. 205, 

Charter, 136. 

Certified Minutes, 108, 109, 250. 

Forms, 256. 

Resolution, 123, 151, 152, 250, 255. 

Forms, 254, 255. 

Transcript from By-laws, 152, 255. 

Forms, 206. 

Changing Books, 176, 177. 

Charter. (See Certificate of Incorporation.) 
Charter Powers. (See Powers.) 

Checks, 99, 101, 119, 257. 

Forms, 257. 

Classification of Corporations, 16-21. 

Directors, 85, 86, 160, 161. 

Stock, 132, 159-161. 

Close Corporations, 175, 176. 

Closing Transfer Book, 266, 270. 

Committees, Standing, 81, 92, 93, 131. 

Common Stock, 53. 

Forms, 183. 

Company, Joint-Stock, 21. 

Compensation of Directors, 90, 91, 96. 

Officers, 96, 97, 134, 135, 150, 170. 

Consent Meetings, 87-89. 

Contracts, 83, 84, 122, 123, 170, 171, 249, 260. 
Forms, 259, 260, 277. 

Assignment of. 

Forms, 260, 261. 

Execution of, 122, 123, 260. 

Signatures to, 123, 252, 260. 
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Corporate Acknowledgment, 253, 260. 

Forms, 253, 254. 

Advantages, 22 - 29 , 

Bill of Sale, 

Forms, 277. 

Books. (See Books.) 

Checks, 99, 101, 119, 257. 

Forms, 257. 

Contracts. (See Contracts.) 

Endorsement, 253. 

Forms, 253. 

Entity, 15, 16, 25, 26. 

Management, 30-123. 

Forms, 221-282. 

Mechanism, 28-123. 

Name, 127, 128, 167, 168. 

Notes, 258, 259. 

Forms, '^58. 

Organization, 124-177, 

Forms, 178-220. 

Permanence, 27, 34, 131. 

Powers, 23, 24, 31-37, 44, 128, 130, 133. 

Purposes, 23, 24, 35, 128, 129. 

Receipts, 61, 276. 

Forms, 276. 

Seal, 32, 33, 121-123, 138, 260. 

Attestation of, 252, 260. 

Forms, 252. 

Signatures, 251-253, 257-260. (See also Signatures.) 

Forms, 251, 252. 

System, 15-29. 

Corporation, The, 15-21. 

Corporations, Business, 19. 

Classification of, 16-21. 

Close, 175, 176. 

Dissolution of, 27, 34, 35, 47, 131. 

Distinctive Features, 22, 23. 
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Corporations. — Continued. 

Domestic, 130, 

Duration of, 27, 34, 130, 131, 136. 

Financial, 20. 

Foreign, 130, 166, 167. 

Formation of, 19, 23, 28, 30, 31, 124438, 166-174, 
How Controlled, 39, 40, 139. 

Limited Liability, 24, 25. 

Limited Powers, 23, 24. 

Nature, 15, 16, 25, 26. 

Officers of. (See Officers.) 

Offices of, 120, 121, 130. 

Organization of, 28, 29, 40, 124-153, 155, 166-220. 
Private, 16, 17. 

Public, 16, 17. 

Public Service, 19, 20. 

Purposes, 23, 24, 35, 128, 129. 

Quasi-Public, 17. 

Stock, 18, 22-29. 

Without Stock, 17, 18. 

Correction of Minutes, 111, 112, 245. 

Cost of Incorporation, 136, 137, 195, 196. 

Equipment, 137, 138. 

Counsel, 102, 103. 

Cumulative Dividends, 53-55. 

Voting, 76, 132, 133, 156-158, 273. 

Forms, 273. 


D 


Debt, 118, 119, 134, 135, 163. 

Deposits, Bank, 119, 151, 152, 255. 

Directors, 80-93, 171-173. 

Authority. (See Powers.) 

By-laws, Power to Make, 39-41, 91, 140. 
Classification, 85, 86, 160, 161. 
Compensation, 90, 91, 96. 

Contracts, 83, 84. 
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Directors. — Continued. 

Dummy, 84, 144, 171-173. 

Duties, 80, 81. 

Election, 33, 78, 80-81, 132, 133, 139, 140, 143, 144, 162, 
214, 216, 270, 271. (See also Meetings.) 
Executive Committee, 81, 92, 93, 131. 

Failure to Elect, 81. 

Finance Committee, 93. 
for First Year, 131, 132, 140. 

Liabilities, 37, 82-84, 112, 117, 275. 

Meetings. (See Meetings.) 

Method of Action, 82. 

Number, 81, 82, 131. 

Powers, 24, 28, 29, 33, 36, 37, 39-42, 80-82, 90, 91, 106, 
117-119, 134, 135, 146, 155, 156. 

Proxies, 86, 149. 

Qualifications, 84, 132, 144, 171, 172. 

Quorum, 89. 

Removal, 85. 

Resignation, 273-275. 

Forms, 274. 

Vacancies, 85, 275. 

Dissolution of Corporation, 27, 34, 35, 47, 131. 

Dividends, 53-55, 62, 63, 117, 118, 249. 

Forms, 249. 

Book, 266, 267. 

Forms, 266. 

Notice, 249, 269, 270, 

Forms, 269, 270. 

Domestic Corporations, 130, 

Dummy Directors and Incorporators, 84, 127, 144, 171-173. 
Duration of Corporation, 27, 34, 130, 131, 136. 

Duties of Auditor, 103. 

Counsel, 102, 103. 

Directors, 80, 81. 

General Manager, 102. 

Officers, 97-103. 
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Duties of. — Continued. 

President, 98, 99, 203, 248. 

Secretary, 60-65, 100, lOl, 105-116, 121, 203. (See also 
Secretary.) 

Treasurer, 101, 102, 104, 105, 203, 204, 249, 268-270. 

E 

Election, Inspectors of, 78, 143, 152, 153. 

of Directors, 33, 78, 80, 81, 132, 133, 139, 140, 143, 144, 
162, 214, 216, 270, 271. 
of Officers, 33, 89, 90, 94, 95, 149, 150, 270. 
Endorsement, Corporate, 253. 

Forms, 253. 

Enforcement of By-laws, 43, 44. 

Exchange of Property for Stock, 60, 145, 146, 150, 151, 174, 
175, 211-213, 216. 

Forms, 210-213. 

Execution of Charter, 126, 135, 189-192, 195. 

Contract, 122, 123, 260. 

Executive Committee, 81, 92, 93, 131. 

Expenses of Incorporation, 136, 137, 152, 195, 196. 

P 

Face Value. (See Par Value.) 

Failure to Elect Directors, 81. 

Elect Officers, 90. 

Send Notice of Meeting, 74, 88. 

Fees and Taxation, 136, 137, 152, 195-198. 

Tables, 195, 197. 

Filing Charter, 135, 136. 

Finance: Bank Deposits, 119, 151, 152, 255. 

Debt, 118, 119, 134, 135, 163. 

Dividends, 53-55, 62, 63, 117, 118. 

Reserve Fund, 118, 168, 

Surplus, 118. 

Finance Committee, 93. 
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Financial Corporations, 20. 

First Meeting of Directors, 148-153, 209-213, 216-220. 
Adjournment, 153. 

Calling Meeting, 148, 209, 210. 

Forms, 210. 

Election of Officers, 149, 150. 

Exchange of Property for Stock, 60, 150, 151, 174, 175, 
211-213, 216. 

Forms, 210-213. 

Financial Provisions, 151, 152. 

Minutes, 145, 148, 150, 216, 219, 220. 

Forms, 217-220. 

Opening Meeting, 148, 149. 

Other Business, 152, 153. 

First Meeting of Stockholders, 132, 139-147, 207-216. 
Adjournment, 147. 

Adoption of By-laws, 139, 142, 143. 

Calling Iv'Ieeting, 140, 141, 209. 

Forms, 208. 

Conduct of Meeting, 141. 

Election of Directors, 132, 139. 140, 143, 144. 

Exchange of Property for Stock, 60. 145, 146, 174, 175, 
211-213, 216. 

Forms, 210-213. 

Minutes, 141, 142, 145, 214, 216. 

Forms, 214-216. 

Opening Meeting, 142. 

Preliminary, 139-141. 

Reception of Charter, 142. 

Foreign Corporations, 130, 166, 167. 

Formation of Corporation, 19, 23, 28, 30, 31, 124-138, 166-174. 
Franchise Taxes, 137, 197, 198. 

Full-Paid Stock, 51-53, 70, 168, 182. 

Forms, 183-185. 

G 

General Manager, 102. 

Guaranteed Stock, 54. 
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H 

Holding Stock in Other Corporations, 33, 133. 

I 

Illegal Purposes, 128, 129. 

Incorporating a Partnership, 159, 160, 166-177. 

Board of Directors, 171-173. 

Business under New Form, 175, 176. 
Capitalization, 167-170. 

Changing Books, 176, 177. 

Name, 127, 128, 167, 168. 

Organization, 171-173. 

Preliminary Contract, 170, 171. 

Selection of State, 166. 

Special Adjustments, 169, 170. 

Transfer of Business, 174, 175. 

Usual Arrangements, 168, 169. 

Incorporation, 124-138. 

Advantages of, 22-29. 

Certificate of. (See Certificate.) 

Cost of, 136, 137, 195, 196. 

Domestic, 130. 

Foreign, 130. 

State of, 130, 166. 

Incorporators, 66, 126, 127, 129, 132, 140-142, 171, 172. 
Dummy, 127, 171, 172. 

Indebtedness, Limitations on, 118, 119, 134, 135, 163. 
Indemnity Bond, 64, 279. 

Forms, 279-281. 

Inspection of Books, 68, 106, 156. 

Inspectors of Election, 78, 143, 152, 153. 

Instalment Notice, 268. 

Forms, 268, 269. 

Issuance of Property for Stock, (See Exchange.) 
Issue of Bonds, 119, 170. 

Stock, 51, 60-62, 168, 174. 
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Issued Stock, 47, 50, 51. 

Irregular Procedure, 43, 44, 69, 122. 


J. 

Joint-Stock Corporation, 21, 


L. 

Law, Parliamentary, 71. 

Ledger, Stock, 65, 105, 115, 116, 137, 138, 262, 264. 

Forms, 263. 

Liabilities of Directors, 37, 82-84, 112, 117, 275. 

Officers, 37, 96, 275. 

Stockholders, 24, 25, 52, 70- 

Limitations on Salaries and Debt, 118, 119, 134, 135, 162, 161. 
List, Subscription, 57, 124, 125, 178-181. 

Forms, 178-180. 

Location of Corporation, 120, 121, 130. 

Lost Certificates, 59, 63, 64, 279. 

Indemnity Bond, 279. 

Forms, 279-281. 


M. 

Management of Corporation, 30-123. 

Forms, 221-282. 

Manager, General, 102. 

Mechanism, Corporate, 28-123. 

Meetings, Adjourned, 147, 153. 

Adjournment, 75, 147, 153. 

Ballots, 78, 149, 272, 273. 

Forms, 272, 273. 

Calls, 72, 73, 87, 140, 223-227. 

Forms, 223, 226, 227, 241. 

Calls and Waivers, 72, 73, 88, 140, 148, 149, 209, 222, 
225, 226. 

Forms, 208, 210, 222, 223, 225, 226. 

Consent, 87-89. 
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Meetings. — Continued. 

Directors’ First, 148-153, 209-213, 216-220. 

Forms, 210-213, 217-220. 

Adjourned, 153. 

Regular, 86-90, 225. 

Forms, 225, 237, 238. 

Special, 87-89, 148, 225-227. 

Forms, 225-227, 243, 244. 

Failure of Notice, 74, 88. 

Minutes of. (See Minutes.) 

Notice of, 72-75, 87-89, 221-227. 

Forms, 221, 222, 224, 225, 227, 241. 

Officers of, 78, 79, 86, 87, 149, 150. 

Opening of, 142, 148, 149. 

Order of Business, 201, 202. 

Place, 120, 121. 

Proxies, 76-78, 86, 141, 149, 208, 228-232, 272, 273. 

Forms, 207, 208, 228-231. 

Publication of Notice, 74, 149, 221, 236. 

Forms, 222. 

Quorum, 75, 76, 89. 

Record of, 105-116, 214-220, 233-244. (See also Minutes.) 
Stockholders’ Adjourned, 147. 

Forms, 242, 243. 

Annual, 71-79, 221, 236, 237, 272, 273. 

Forms, 221, 222, 230, 231, 234-236, 272, 273. 
First, 132, 139-147, 207-216. 

Forms, 207, 208, 210-216. 

Special, 72-79, 140, 222-224. 

Forms, 222-224, 239-241. 

Voting at, 48, 76, 132, 133, 143, 144, 149, 156-158, 273. 
Minority, Protection of. (See Protection of.) 

Rights of, 154, 155. 

Minute Book, 105-112, 138. 

Arrangement, 107, 108, 219, 220. 

How Kept, 106, 107. 

Style, 106. 

Status, 106, 107. 
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Minutes, 105-112, 141, 142, 145, 148, ISO, 214-220, 233-250. 
Amendment of. 111, 112, 245. 

Approval of, 110-112. 

Book of, 105-112, 138. (See Minute Book.) 
Certified, 108, 109, 123, 250. 

Forms, 256. 

Correction of, 111, 112, 245. 

Directors’ First, 145, 148-150, 216, 219, 220. 

Forms, 217-220. 

Regular, 

Forms, 237, 238. 

Special, 

Forms, 243, 244. 

Entry of, 107-110, 216, 219, 220, 233, 234, 246-250. 
Reading, 110, 111, 141. 

Signatures to, 110, 234. 

Stockholders’ Adjourned, 147. 

Forms, 242, 243. 

Annual, 236, 237. 

Forms, 234-236. 

First, 141, 142, 145, 214, 216. 

Forms, 214-216. 

Special, 

Forms, 239-241. 

Transcript of, 108, 109, 250. 

Forms, 256. 

Mortgages, 119, 121, 123. 

Motions, 233, 245-248. 

Forms, 246, 247. 


N. 

Name, Corporate, 127, 128, 167, 168- 
Nature of Corporation, 15, 16, 25, 26. 
New Jersey Charter, 192. 

Forms, 190-192. 
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Hew York Charter, 

Forms, 188-190. 

’‘Hon-Stock Corporations, 17, 18. 

Non-Voting Stock, 159, 160, 169, 170. 

Notes, Corporate, 258, 259. 

Forms, 258. 

Notices, Failure to Send, 74, 88. 
of Assessment, 268. 

Forms, 268, 269. 

of Directors’ Meetings, 87-89, 148, 149, 225-227. 

Forms, 225, 227. 
of Dividends, 249, 269, 270. 

Forms, 269, 270. 

of Election as Director, 270, 271. 

Forms, 270, 271. 

of Stockholders’ Meetings, 72-75, 140, 221-224. 

Forms, 221, 222, 224, 241. 

Publication of, 74, 149, 221, 236, 269, 270. 

Forms, 222, 270. 

Waiver of, 72, 73, 87-89, 140, 148, 149, 209, 222, 225, 226, 
Forms, 208, 210, 222, 223, 225, 226. 

Number of Directors, 81, 82, 131. 

O. 

Office, Principal, 120, 121, 130. 

Officers, 33, 80, 89, 90, 94-103. 

Auditor, 103. 

Counsel, 102, 103. 

De Facto, 90. 

Duties, 97-103, 200-204. 

Election of, 33, 89, 90, 94, 95, 149, 150. 

Failure to Elect, 90. 

General Manager, 102. 

Liabilities of, 37, 96, 275. 

Necessary, 94. 

of Meetings, 78, 79, 86, 87, 149, 150. 

Powers, 29, 97-103, 122, 123. 
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OfEcers. — Continued. 

President. (See President.) 

Qualifications, 95. 

Removal, 90, 95, 96. 

Resignation, 273-275. 

Forms, 276. 

Salaries, 96, 97, 134, 135, 150, 170. 

Secretary. (See Secretary.) 

Signatures, 251-253, 257, 258, 260, 276. 

Treasurer. (See Treasurer.) 

Vacancies, 90, 95. 

Vice-President, 99, 100. 

Opening Meeting, 142, 148, 149. 

Order of Business, 201, 202. 

Organization of Corporation, 28, 29, 40, 124-153, 155, 166-220. 
Forms, 178-220. 

Expenses of, 136, 137, 152, 195, 196. 

First Meetings, 28, 29, 139-153, 207-220. 

Owners of Record, 58, 59, 62, 63, 66, 67, 117, 171, 172. 

P 

Paid Up Stock. (See Full-Paid Stock.) 

Parliamentary Law, 71. 

Parties to Charter, 66, 126, 127, 129, 132, 140-142, 171, 172, 192. 
Partnership, 21, 23, 25, 26, 32, 159, 160, 166-177. 

Incorporation of, 159, 160, 166-177. (See Incorporating.) 
Partnership Association, 21. 

Par Value of Stock, 46, 47, 129. 

Issue for Less than, 52, 53, 70, 

Payment for Stock in Property. (See Exchange of Property 
for Stock.) 

Powers, Charter, 23, 24, 31-37, 44, 128, 130, 133. 

Illegal, 128, 129. 

Special, 35, 36, 132-134. 

to Appoint Directors, Officers and Agents, 33. 
to Buy, Sell and Hold Property, 33. 
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Powers, Charter.— Continued, 
to Dissolve Itself, 34, 35. 
to Do All Things Necessary, 35. 
to Make By-laws, 34. 
to Sue and Be Sued, 32. 
to Use a Seal, 32, 33. 

Powers of Directors, 24, 28, 29, 33, 36, 37, 39-42, 80-82, 90, 91, 
106, 117-119, 134, 135, 146, 155, 156. 
Officers, 29, 97-103, 122, 123. 

Stockholders, 28, 29, 34, 39-41, 68, 69. 

Preferred Stock, 48, 53-55, 169, 170. 

Certificate of, 113, 114, 185. 

Forms, 184, 185. 

Cumulative, 53-55. 

Dividends, 53-55. 

Participating, 169. 

Redemption, 55, 170. 

Rights of Holders of, 53-55, 68. 

Voting Rights, 48. 

President, 98, 99. (See also By-laws, 200-204.) 

Call for Special Meeting, 226, 227. 

Forms, 226, 227, 241. 

Duties, 98, 99, 203, 248. 

Powers, 98, 99. 

Qualifications, 95. 

Resignation, 275. 

Forms, 276. 

Signature, 251-253, 258. 

Forms, 251, 252, 257-261. 

Vice-, 99,100. 

Principal Office, 120, 121, 130. 

Private Corporations, 16, 17. 

Promissory Notes, 258, 259. 

Forms, 258. 

Property, Assignment of, 

Forms, 277. 

for Stock. (See Exchange of.) 
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Property. — Continued. 

Sale of Entire, 82, 250. 

Forms, 250. 

Protection of Minority, 154-165. 

Classification of Stock, 160, 161, 

Cumulative Voting, 76, 132, 133, 156-158. 

Limitations on Expenditures, 118, 119, 134, 135,. 162, 163. 
Non- Voting Stock, 159, 160, 169, 

Representation on Board, 155, 156- 
Restrictions on Amendments, 163, 164. 

Restrictions on Voting Power, 164, 165. 

Voting Trusts, 161, 162. 

Protest in Minutes, 112. 

Proxies, 76-78, 86, 141, 149, 208, 228-232, 272, 273. 

Forms, 207, 208, 228-231. 

Blank, 228, 229. 

Powers Conveyed, 228, 229. 

Revocation of, 77, 228, 232. 

Signature, 228. 

Publication of Notice, 74, 149, 221, 236, 269, 270. 

Forms, 222, 270. 

Public Corporations, 16, 17. 

Public Service Corporations, 19, 20. 

Purposes, Chartei*, 23, 24, 35, 128, 129. 

Illegal, 128, 129. 

Q. 

Qualifications of Directors, 84, 132, 144, 171, 1:72. 
Incorporators, 126, 127. 

Officers, 95. 

Quasi-Public Corporations, 17. 

Quorum at Directors’ Meetings, 89. 

Stockholders’ Meetings, 75, 76. 

R. 

Ratification of Unauthorized Action, 122. 
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Reading of Minutes," 110, 111, 141. 

Receipt, Corporate, 61, 276. 

Forms, 276. 

Record, Owner of, 58, 59, 62, 63, 66, 67, 76, 117, 171, 172. 
Recording By-laws, 41, 108, 143, 205. 

Certificate of Incorporation, 107, 135, 136, 142. 
Minutes, 105-112, 216, 219, 233-244, 246-250. 

Motions and Resolutions, 246-248. 

Regular Meetings, 71-79, 86-90. (See also Meetings.) 
Removal of Directors, 85. 

Officers, 90, 95, 96. 

Reports, 109. 

Forms, 281, 282. 

Resignations, 273-275. 

Forms, 212, 213, 255, 274, 276. 

Resolutions, 145, 146, 150-152, 236, 237, 245-250. 

Forms, 212, 213, 236, 242, 243, 248-250, 254, 255. 
Certified, 123, 151, 152, 250, 255. 

Forms, 254, 255. 

Restrictions on Amendments, 163, 164. 

Restrictions on Salaries and Debt, 118, 119, 134, 135, 162, 163. 

Voting Power, 48, 164, 165. 

Revocation of Proxy, 77, 228, 232. 

Forms, 231. 

Rights of Minority, 154, 155. 

Rights of Stockholders, 43, 47, 57-59, 62-64, 67, 68, 76, 106, 
112, 154, 155. 

S 

Salaries, Limitations on, 134, 135, 162, 163. 

of Directors. (See Compensation of Directors.) 
of Officers, 96, 97, 150, 170. 

Seal, 32, 33, 121-123, 138, 260. 

Attestation of, 252, 260. 

Forms, 252. 

Secretary, 61, 100, 101, 105-116, 121. (See also By-laws, 201- 
203.) 
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Secretary. — Continued. 

Books of, 59-65, 105-116, 137, 138, 214-220, 233-244, 262- 
266.) 

Forms, 183-186, 214-220, 233-244, 263-265. 
Certificate of, 108, 205, 250, 255. 

Forms, 205, 254-256. 

Duties, 60-65, 100, 101, 105-116, 121, 203. 

Affixing Seal, 61, 121, 252, 260. 

Attestation of Seal, 252, 260. 

Closing Transfer Book, .266, 270. 

Correction of Minutes, 111, 112, 245. 

Custodian, 33, 100, 106, 114, 121. 

Issue of Stock, 60, 61, 64. 

Notice of Meetings, 72-75, 87-89, 221-227, 241. 
Proxies, 228, 232. 

Reading Minutes, 110, 111. 

Recording Minutes, 105-116, 216, 219, 233-244, 
246-250, ' 

Transfer of Stock, 62, 63, 114, 115, 264, 266. 
Signature, 251-253, 260. 

Forms, 251, 252, 259, 261. 

Shares. (See Stock.) 

Signatures, Corporate and Official, 119, 251-253, 257, 258, 260, 
276. 

Forms, 251, 252. 
to Contracts, 123, 260. 

Forms, 252, 259. 
to Notes, 258. 

Forms, 258. 

to Stock Certificates, 47, 61, 101, 182. 

Forms, 183, 185. 

Special Meetings, 72-79, 87-89, 140, 148, 222-227. (See also 
Meetings.) 

Special Provisions in Charter, 35, 36, 132-134. 

Classification of Stock, 132, 159-161. 

Corporate Stockholding, 33, 133. 

Cumulative Voting, 76, 132, 133, 156-158. 
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Special Provisions in Charter. — Continued. 

Limitations on Salaries and Debt, 118, 119, 134, 135, 
162, 163. 

Standing Committees, 81, 92, 93, 131. 

Stock, 18, 45-65, 129, 168, 169. 

Assignment of, 59, 62, 63, 114, 115, 185, 186. 

Forms, 185, 186. 
in Blank, 61-63, 185, 186. 

Forms, 185. 

Book. (See Stock Ledger.) 

Certificates of, 18, 28, 45-48, 52, 58-64, 112-114, 182-186. 

Forms, 183-186. 

Classification of, 132, 159-161. 

Common, 53. 

Corporation Holding, 33, 133. 

Full-paid, 51-53, 70, 168. 

Guaranteed, 54. 

Issuance for Property. (See Exchange of Property 
for Stock.) 

Issue of, 51, 60-62, 168, 174. 

Issued and Outstanding, 47, 50, 51. 

Ledger, 65, 105, 115, 116, 137, 138, 262, 264. 

• Forms, 263. 

Minimum Amount, 129. 

Non-Voting, 159, 160, 169, 170. 

Par Value, 46, 47, 129. 

Preferred, 48, 53-55, 169, 170, 185. 

Shares of, 28, 45-50, 129. 

Subscription to, 24, 51, 57-58, 66, 67, 124, 125, 132, 268. 

Forms, 178-180, 268, 269. 

System, 17, 18, 28, 29. 

Transfer of, 28, 62, 63, 114, 115, 185, 186, 229, 264, 266. 

Forms, 185, 186, 264, 265. 

Treasury, 51, 56, 57, 118. 

Unissued, 50, 51, 57. 

Watered, 52, 53. 

Stock Books, 59-65, 105, 137, 138, 262-266. 

Stock Certificate Book, 59, 105, 112, 113, 138, 182-186. 

Forms, 183-186. 
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Stock Certificates- (See Certificate of Stock.) 

Stock Corporations, 18, 22-29. 

Stockholders, 18, 45-48, 51, 66-79. 

Liabilities of, 24, 25, 52, 70. 

Meetings of. (See Meetings.) 

of Record, 58, 59, 62, 63, 66, 67, 76, 117, 171, 172. 

Powers, 28, 29, 34, 39-41, 68, 69. 

Rights, 43, 47, 57-59, 62-64, 67, 68, 106, 112, 154, 155. 
Subscriptions, 24, 51, 57, 58, 66, 67, 124, 125, 132, 178-181, 268. 
Forms, 178-180, 268, 269. 

Acceptance of, 57, 58, 66, 179. 

Notice of Assessment, 268. 

Forms, 268, 269. 


T. 

Table of Franchise Taxes, 197. 

Organization Expenses, 195. 

Taxation, 137, 197, 198, 

Testimonium Clause, 123, 252. 

Forms, 252. 

Transcript, Certified, from Bj'^-laws, 152, 255. 

Forms, 206. 

Minutes, 108, 109, 123, 250. 

Forms, 256. 

Transfer Agent, 62, 105, 115. 

Transfer Book, 65, 105, 114, 115, 137, 138, 264, 266. 

Forms, 264, 265. 

Closing, 266, 270. 

Transfer of Stock, 28, 62, 63, 114, 115, 185, 186, 229, 264, 266. 

Forms, 185, 186, 264, 265. 

Treasurer, 101, 102. (See also By-laws, 203, 204.) 

Affidavit, 

Forms, 254. 

Bond of, 152, 219, 220, 278, 279. 

Forms, 278, 279. 

Books, 104, 105, 176, 177, 266, 267, 

Duties, 101, 102, 104, 105, 203, 204, 249, 268-270. 
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Treasurer.— Continued. 

Endorsement, 253. 

Signature, 253, 257, 258, 276. 

Forms, 253, 257, 258. 

Treasury Stock, 51, 56, 57, 118. 

Trusts, Voting, 161, 162. 


U. 

Ultra Vires, 24, 36, 37. 

Unissued Stock, 50, 51, 57. 


V. 

Vacancies, Directors’, 85, 275. 

Officers’, 90, 95. 

Vice-President, 99, 100. (See also By-laws, 202, 203.) 

Voting, 17, 18, 48, 76, 132, 133, 143, 144, 149, 156-159, 168, 169. 
Ballots, 78, 149, 272, 273. 

Forms, 272, 273. 

Cumulative, 76, 132, 133, 156-158, 273. 

Forms, 273. 

Preferred Stock, 48. 

Proxies, 76-78, 86, 141, 149, 208, 228-232, 272, 273. 

Forms, 207, 208, 228-231. 

Restrictions on, 48, 164, 165. 

Trusts, 161, 162 . 

W. 

Waiver of Notice, 72, 73, 87-89, 140, 148, 149, 209, 222, 225, 226. 

Forms, 208, 210, 222, 223, 225, 226, 

Watered Stock, 52, 53. 

Working Capital, 118, 168. 



XVII 

THE JUDICIAL SYSTEM 

1. The Development of Judicial Institutions in South 

Africa 

We m\Y in the first chapter that the East India Company was 
founded by a charter granted hy tlio states -general in 1002. 
This charter made provision for the establishment of courts of 
justice. At the Cape a court was established called the Hand 
van JuMilie. Its judgments and sentences were pronounced in 
the name of tJio stateB-goneral and the Prince of Orange, and 
not in the name of tlio East India Company. Tlio full court, 
Avhich consisted at different times of from seven to thirteen 
members, iiad plenary jurisdiction in all civil and criminal 
matters. Its scat was at Capetown, It was tli(3 court of appeal 
for all the inferior and district courts in criminal as well as civil 
matters. From the Hcfad van JiisHlie an appeal lay to tlie 
supreme court at Batavia. 

In 1682 a court of first in.stance for petty cases was created 
for Capetown and the Cape district, and courts of landdrost and 
heemniden were establislied in two districts adjoining the Cape 
district.^ The landdrost was a kind of magistrate presiding over 
a board of burghers called heemraden. In 1 805 five magistracies 
or drosdyen were established. The jurisdiction of the land- 
drosts was limited by statute. Under the landdrost stood the 
field-cornet. The landdrost occuj)ied a judicial position only in 
civil cases ; in criminal cases of a serious nature tliej’’ acted as 
prosecutors, and sent the cases to Cax:>etown for trial. From 
any judgment of a landdrost an api^eal lay to tlie court of 
jiistice at Capetown. 

The whole of the civil administration of the district was en- 
trusted to the board of landdrost and heemraden. They caused 
roads to be made, supervised prisons and all other public build- 
ings, and collected the taxes. 

Until 1813 all the proceedings of the courts wnre not con- 
ducted in public. In 1814 the Dutch possessions in South 

^ J. W. Wessols, History oj the Roman-Dulch Law (Grahflinstowii, 1908), 
p. 152 , 


A a 
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Africa were formally ceded to Great Britain. The British 
government recognized the judicial institutioiia the^i existing, 
and left the people to be governed by the system of law to whicli 
they had grown accustomed. Gradually, however, statutoiy alter- 
ations were made in the legal system and the legal institutions 
of the colony. During the first occupation the governor had con- 
stituted himself a court of appeal for civil cases, with an appeal 
from liis decision to the privj^ council. A year later, in 1808, the 
governor and two assessors became a court of appeal in criminal 
cases. In 1811 circuit courts were first established. In 1819 some 
of the provisions of English criminal practice were introduced. 

In 1826 an ordinance was promulgated creating justices of 
the peace. From 1814 the Dutch and English languages had 
been used in judicial proceedings, but in 1827 all judicial acts 
and proceedings were required to be conducted in the English 
language, In 1828 the important office of registrar of deeds was 
created. In 1830 the law of evidence was altered in such a way 
that English rules of evidence added to the jury sj^sfceiii which 
had been introduced in 1827 made the Gape courts almost a 
replica of English courts, 

With the Charter of Justice of 1827 the JRaad van Justitie 
passed away, and was replaced by a supreme court of three 
judges appointed by tlie crown for life. The landchosts and 
heemraden also disaf)peared and their functions were talcen 
over by resident magistrates and civil coinmissioners. The 
supreme court established in 1827 continued with but little 
alteration until the South Africa Act merged it in the supreme 
court of Soiith Africa. The New Charter of Justice of 1832 
repealed and re-enacted the Charter of Justice of 1827, amplify- 
ing it in regard to matters of detail. 

The Dutch cornets recognized two classes of legal practitioners, 
tlie attorney and the advocate. As these practitioiiens were also 
known to the English practice, there was no difference in this 
respect after the establishment of the supreme court. 

In 1864 an Eastern Districts* court was established, and in 
1879 a high court of Griqualand West. Each consisted of a 
judge-president and two puisne judges. The jurisdiction of the 
above courts will be discussed in the next section of this chapter. 

The supremo court of Natal and the Natal judicial system 
were modelled on the British and Cape systems. Roman-Dutch 
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law was introduced in 1845 and a Code of Native Law recognized 
in 1840. The laws governing the constitution and jurisdiction 
of the Natal supreme court were codified in 1896. 

A superior court in the Transvaal was established by the 
Grondwet of 1858 and consisted of three landdrosts and twelve 
jurymen. In 1877 a law was passed amending the Grondwet and 
constituting a high coiu’t of three judges and circuit courts. The 
high court thus constituted was also modelled upon the supreme 
court of Cape Colony. After the annexation the constitution 
of the superior court was regulated by a statute of 1,903 ; the 
supreme court sitting at Pretoria consisted of seven judges, and 
the high court of the Witwatersrand, which was the court of a 
single judge, presided over by one of the judge.s of the supreme 
court, was a local division of the supreme court. 

Ill the Orange Free State the Cape model was closely followed ; 
the statute of 1902 created a high court of three judges. 

The procedure of the superior courts of each colony, including 
Southern Rhodesia, was regulated by a set of rules published for 
each particular court, but these rules were all so similar to the 
rules of the supreme court of the Cape of Good Hope that the 
diflPerence in judicial procedure of the various courts was very 
slight. These rules still form the basi.s of the procedure in the 
different divisions of the supreme court of South Africa, 

After the war of 1900 all the inferior courts in South Africa 
wore l^nown as resident magistrate courts. The magistrates 
throughout the Union still have administrative duties which 
can be traced down from the duties which were imposed upon 
the early landdrosts at the Cape. 

2, Judicial Institutions at the Time of Union 
Immediately before the establishment of the Union, the 
administration of justice in each colony, as we have seen, was 
divided between a supreme court and the magistrates’ courts. 
Within the limits of the colony each supreme court had full 
jurisdiction, subject to a limited right of appeal to the privy 
council. The Cape suj^reme court had appellate jurisdiction over 
the high court of Southern Rhodesia. Each of the supreme courts 
had original jurisdiction in civil suits, and criminal cases were 
tried by a judge and jury. In each supreme court, three judges 
heard appeals from the decisions of a single judge, and two 
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judges heard appeals from a magistrate’s deoisioii. All the courts 
were creations of statute, and there were no customary courts 
as there are in England. Nevertheless the superior courts have 
always claimed an inherent jurisdiction to provide substantial 
justice in matters not precisely defined or embraced in the 
statutes creating these courts. 

The magistrates’ courts had jurisdiction in the areas of the 
magisterial districts for which they were created, but their 
jurisdiction was limited in civil matters in respect of the amount 
of the claim and the nature of the suit, and in criminal cases in 
respect of the punishment and the nature of the crime. 

The Supreme Court of the Cape of Good Hope had jmisdiction 
over the whole of the colony. It sat at Oapotoum, and consisted 
of a chief justice, with two judges permanently assigned to the 
court, and other judges sitting in it from time to time as oc- 
casion might require. There were two other courts in the Cape 
which were in the nature of local divisions of the Cape supreme 
court. Their judges were judges of the Cape supreme court, 
entitled to sit and take part in the proceedings of the supreme 
court at Capetown. These courts wei*o known as the Court of 
the Eastern Districts of the Cap^e of Good Hope, sitting at Grahams- 
town, and the High Cmirt of Griqiutland West, sitting at Kimber- 
ley. Each consisted of a judge-president and two puisne judges. 
Within their respective territorial areas of jurisdiction they had 
concurrent juri,$diction, i.e. both an original jurisdiction and an 
appellate jurisdiction from the decisions of magistrates, with 
the supreme court of the Gape of Good Hoj)e: but from the 
decisions of these two local courts an appeal lay to the supreme 
court at Capetown. The 8uj)reme Co^irt of the Transvaal sat at 
Pretoria and had jurisdiction over the whole of the Transvaal. 
A local division of this Court, Imowii as the Witwatersrand High 
Court, sat at Johannesburg, and, except that it had no appellate 
jurisdiction at all, its powers within its area of jurisdiction were 
almost equal to those of the Transvaal supreme court. The 
Supreme Court of Natal sat at Maritzbiirg, and the High Court 
of the Orange River Colony sat at Bloemfontein. 

3. The Superior Courts of the Union 

The South Africa Act created one supreme court for the whole 
of the Union : 
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96. Tliere shall bo a Supremo Court of South Africa consisting of 
a CJiief Justice of Soiitli Africa, the judges^ of appeal, and tl)e 
other judges of tJio several divisions of the Supremo Court of 
South Africa in the provinces. 

96, There shall be an appcilate division of tlio Supreme Court of 
South Africa consisting of the Old of Justice of South Africa and 
four judges of appeal.^ 

98. (1) The sevej'al supremo courts of the Capo of Good Hope, Natal, 
and the Transvaal, and the High Court of the Orange River 
Colony .shall, on the estaljlishment of tlic Union, become provincial 
divi.sions of the Supreme Court of South Africa witliin their 
respective provinces, and shall each bo presided over by a Judge- 
president. 

(2) The court of the eastern districts of the Cape of Good Hope, 
the High Court of Griqualaiuh the High Court of Witwator.srnnd, 
and the several circuit courts, shall become local divisions of the 
Supreme Court of South Africa within the ]‘espective areas of their 
j\n'isdiction as existing at the estaldisViment of the Union. 

(3) Thf3 said provincial and local divisions, referred to in this 
act as superior courts, shall, in addition to any original jurisdiction 
exeircised by the corresponding courts of the Colonies at tho 
e.stablishmont of tho Union, liavo jurisdiction in all matters — 

(«) in which tho Government of the Union or a person suing 
or being sued on behalf of .such government is a i:)arty ; 

(6) in which tho validity of any provincial ordinance shall come 
into question. 

(4) Unless and until Parliament shall otlierwiso provide, the 
said superior courts shall miitatis mutandis hav^e tlie same juris- 
diction in matters affecting the validity of elections of members 
of tho House of Assembly and provincial councils as tho corre- 
sponding courts of the Colonies have at the establishment of the 
Union in regard to Parliamentary elections in such Colonies 
respectively. 

It thus appears that after the establishment of the Union, all 
that was cliangecl was the nomenclature of the several superior 
courts, and an appellate division for hearing appeals from tliose 
courts was created. Except for an increased jurisdiotion to deal 
with matters that would arise from the fact of the establishment 
of one government for the Union and of provincial councils, the 
jurisdiction of the superior courts remained the same, 

Tho following table shows the various divisions of the supreme 
court in comparison with the suj)erioi‘ courts of the former 
colonies : 

^ As amended by section 2 (1) (a) o£ Aot No. 12 of 1920. 

^ As substituted by section 1 of Act No, 12 of 1920. 
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4. The Appellate Division 

The appellate division of the supreme court of South Africa 
possesses only an appellate jurisdiction. In criminal cases, there 
is an appeal to the appellate division from provincial and local 
divisions before whom cases have been tried in the first instance, 
only on points of law. Such jurisdiction as the appellate division 
possesses in criminal matters is exercised under Act No. 31 of 
1917 on an application for {a) arrest of judgment on the ground 
that the indictment discloses no offence ; or (6) the consideration 
of a special entry on the record made on the application of the 
accused, in which a specified allegation of irregularity or illegal- 
ity in the proceedings is made ; or (c) the consideration of a ques- 
tion of law reserved at the trial by the presiding judge on his 
own motion or at the request of the prosecution or defence. The 
division may either confirm the judgment of the trial 
court, or set it aside, or remit the case to the court below for 
judgment to be given if it has not already been given, or it may 
itself give such judgment as ought to have been given, or it may 
make such other order as justice may require. 

From the above it appears that the Union does not possess a 
court of criminal appeal from trials held in the first instance in 
the superior courts (other than from the native high court, to 
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which reference is made below). This omission is due to the age- 
long doctrine that juries do not make mistakes on questions of 
fact, though judges may well make mistakes on questions of law. 
It is a matter of constant surprise to the ordinary layman who 
learns for the first time that persons may be convicted of murder 
or sentenced to imprisonment for life without being allowed any 
appeal on the facts of the case. The nearest appeal that may 
be brought on fact is a question of law reserved on the point 
whether there was evidence to go to the jury, and to succeed on 
this ground is most difficult. Some change in the law to allow 
appeals on facts in certain cases may allay the misgivings of 
many responsible thinkers. The court of criminal appeal in 
England is an example of what may be done in tliis direction.^ 

Arising out of this weakness is another, but this time the 
weakness is on the side of the accused and is to be condemned 
equally with the ^vealcnes.s which may send an innocent man to 
prison or to death. Eor under the interpretation which has been 
given to the criminal code of 1917, a person almost obviously 
guilty may escape punishment in certain circumstances. If there 
has been an irregularity in the proceedings which has prejudiced 
the accused, the conviction must be set aside, and the accused 
must be acquitted. Eor example, if evidence has been TOongly 
admitted, and the appellate division is of opinion that the 
admission of this evidence has prejudiced the accused (and any 
benefit of the doubt must be given to the accused), the conviction 
must be quashed. Now it nearly always happens in these cases 
that there would almost certainly have been a conviction with- 
out the admission of the irregular evidence, but just because a 
mistake has been made by the crown hi leading the evidence and 
by the court in admitting it (and the accused, perceiving the 
error, remains quiet and xuiprotesting) the appellate division, if 
it thinks that there might possibly have been no conviction if 
such evidence had not been led, must set aside the conviction. 
For, just as the appellate division cannot sit as a court of appeal 

^ SincG tho above was written, and while this book was in the press, the 
General Law Amenclinont Bill was introduced in the Union Parliament in 
May, 1934. It failed to pass during that session, having been seat to a solecb 
committee, and it will bo introduced again early in 1935. Tho Bill aims at 
making the appollato division a eoui-t of critniiial axJimal, and divides murder 
into murder in the first degree and murder in tho second degree, making tho 
death sentenco discretionary in the latter case. 
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on questions of fact, when this point of law is brought before 
it, it must assume the same lictitious role and declare that as it 
is not a judge of fact, it is unable to say whether or not, without 
the wronglj^ received evidence, the accused would certainly have 
been convicted. The remedy for this weakness lies in the simple 
necessity for making the axrpellate division a court of criminal 
appeal on questions of fact as it is on quevstions of law, 

Ax)i)eals from the magistrates' courts are Irrouglit to the 
superior courts having jurisdiction, and thence, after si:)ecial 
leave has been given by it, to the aiqiellate division. The same 
applies to civil appeals brought from the inferior courts. 

Contrast now, with the criminal jimsdiction of the appellate 
division, its civil jurisdiction. It may hear appeals in trial cases 
from the decisions of a single judge of any superior court or a 
decision given by two judge.s in a trial case. It may examine 
every element in the evidence, and though it will not readily 
reverse a decision on pure questions of fact, it will not hesitate 
to do so if it is of opinion that such decision was wrong, 
or, to use legal phraseology, against the weight of evidence. 
Here, at any rate, an aggrieved person has the possibility of a 
remedy. 

By the Administration of Justice (Further Amendment) Act, 
No. 11 of 1927, three judges of the appellate division form a 
quorum for appeals from a single judge ; four from two or more 
judges. If four judges hear an a^jpeal and are equally divided, 
the judgment of the court appealed from stands as the judg- 
ment of the aj^peUato division, and costs follow such judgment, 
unless the appellate division by a majority decides otherwise. 
Three judges form a cpiorum in ap^dications for leave to appeal, 
or in criminal matters, or in appeals from Jihe native high court 
of Natal. 

There is a great weakness in this statute, which has been 
dictated by the desire for economy. Ai)X^lications, motions, 
petitions, orders as to costs only, and certain other matters, 
brought before a single judge, must be taken to three judges of 
a provincial division on appeal, and then, with special leave, 
to the ap^pellate division. The original judge may allow the 
prayer in a petition ; the three provincial judges may be divided, 
one ill favour of the prayer, two against it. The appeal judges 
limy be equally divided. In aU, four judges are against the 
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l)rayer and four are in favour of it, yet it is disallowed. Litigants 
cannot be wholly satisfied. 

By the Rhodesia Api^eals Act, No. 18 of 1931, the appellate 
division has jurisdiction to hear airpeals from the high court of 
Southern Rhodesia, as though they were apj^eals from a local 
dhnsion of the Supreme Court of Soutli Africa, and by the 
Appellate Divi.sion Act, No. 12 of 1920, the api^ellate division 
has jiiri.sdiction to hear appeals from the high court of South- 
West Africa, as though they were appeals from a provincial 
division of the supreme court of Soutli Africa. Appeals may 
be brought in criminal cases from the native high court of 
Natal (this court's civil jurisdiction was abolished by the Native 
Administration Act, 1927) on questions of law as well as on 
questions of fact. 

Sometimes the intermediate jirovincial division may bo elim- 
inated in the proce>ss of appeal to the ap])ellate division by 
agreement between the parties in appeals from a single judge’s 
decision in applications, motions, &c., or by agreement between 
the prosecutor and the accused in criminal cases before magis- 
trates. 

The ai;)peal to the appellate division is not limited in respect 
of the amount in dispute or the nature of the case. Excex)t in 
interlocutory matters, certain ai:)j)]icationa, and orders as to 
costs only, appeal may be brought as of right. Where appeal 
is brought from a court in which the matter has already been 
decided as an appeal, the leave of the appellate division must 
first be had. 

The seat of the apj)ellate division is at Bloemfontein. The 
South Africa Act xnwided that (section .109) ‘The appellate 
Division shall sit in Bloemfontein, but may from time to time 
for the convenience of suitors hold its sittings at otlier places 
Avithin the Union’. Owing to some dissatisfaction having been 
exi)ressed in the Orange Free State at the hearing of appeals 
elsewhere than in Bloemfontein, the Administration of Justice 
Act, 1912, iwovided that the question whether appeals should 
be heard elsewhere than at Bloemfontein might only be decided 
by the appellate division sitting at Bloemfontein, and an applica- 
tion for an aj:)peal to be heard elsewhere might be granted only 
in ‘exceptional circumstances’- The effect of this amendment in 
the law is, in jiractice, to make it too exxAensive for axipeals to 
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be heard elsewhere than in Bloemfontein, and it is very rare 

indeed for the ai^pellate division to sit elsewhere. 

The decisions of the api^ellate division are binding npon every 
court in the Union. The establishment of this court, therefore, 
marked a great advance in the securing of a uniform intei’i^reta' 
tion of the law throughout South Africa. However much the 
judges endeavoured to secure this end in pre-union days, there 
was often a conflict in the decisions of the courts of the four 
separate colonies. Now, each of the provincial and local divisions 
is bound to follow the decisions of the appellate division. 

There are important statutory provisions which have for their 
object the harmonizing of the administration of justice and of 
judicial interjiretation throughout the Union. The Soutli Africa 
Act provides : 

111. Tlio process of the Appellate Division shall run throughout the 
Union, and all its judgments and orders shall have full force and 
effect in every province, and shall bo executed in like manner 
as if tliey wore original judgments and order.s of tlio provincial 
division of the Supremo Court of South Africa in such province. 

Criminal matters are dealt with by the Criminal ]?rocediire 
and Evidence Act, No. 31 of 1917, as amended by Act No. 39 
of 1926: 

388. Whenever the Minister has any doubt as to the correctness of 
any decision in any criminal case on a matter of law by any 
superior court, the Api^ellate Division may, upon the application 
of the Minister, order that a special ease be prepared for its 
consideration and that the matters which were determined by 
such decision bo argued before it in order to obtain its ruling 
tliereon ; and such ruling shall thereafter be deemed by all courts 
to be the correct decision in the matter. 

There is no analogous provision regarding civil matters. 
These are left to the discretion of suitors. Tf they are dissatisfied 
with judgments and think they are wrong, they may go to the 
Appellate Division at their own expense. The Magistrates' 
Courts Act, No. 32 of 1917, has a provision which, though it is 
not confined to criminal cases, is not likely to be, and has not 
yet been, applied to civil cases. By that act; 

107. Whenever in one province any decision is given by a provincial 
or local division of the Supreme Court as to the interpretation 
of any provision of this Act in conflict with a decision of any 
other such court in another province, the Minister may proceed 
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to have a special case prepared for the Appellate Division and 
to have the matter argued before the Apipellato Division in order 
to obtain its ruling thereon ; and sucli ruling shall thereafter bo 
doomed by all other courts to be the true interpretation of such 
provision. 


5. Criminal Jurisdiction of the Superior Courts 

(i) OrUjinal Jitrisdiciion. The South Africa Act left the 
superior courts of the Union in precisely the same position as 
regards criminal jurisdiction as before the establishment of the 
Union. The act created only an apiDellate division to which 
appeals might be brought on criminal matters from provincial 
or locid divisions after leave to api 3 eai iias been given hy 

the api^ellate court. The several sujireme courts, high courts, 
and circuit courts continued after the establishment of the 
Union to posse.ss as provincial or local divisions (as the case 
might be) the same criminal jurisdiction which they had pre- 
viously possessed. Presided over by a judge, and with a jury 
to determine questions of fact, such a superior court had before 
the establishment of the Union, and lias now, jiractically un- 
limited jurisdiction in criminal cases within the area for which 
it was constituted. This jurisdiction, except in very special 
cases, comes into operation on x^i’esentatioii to the court of an 
indictment by the attorney-^general of the province, or in the 
case of the Eastern Districts court, an iiidietnient by the solici- 
tor-general ; and such indictment is presented after the accused 
has been committed for trial by a magistrate holding in a semi- 
judicial and semi-administrativt5 capacity an inquiry called a 
Xirejjaratory examination. 

The Criminal Procedure and Evidence Act, No. 31 of 1917, 
besides confirming the jurisdiction jirevioiisly fjossessed, recog- 
nizes two other classes of superior court for the trial of criminal 
cases ; (a) the native high court of Natal as a permanent court 
and {b) a special criminal court constituted hy the governor- 
general-in-council on the request of the attorney-general for the 
trial of certain classes of cases where there are grounds for 
believing that the ends of justice may be defeated by a trial 
before a jury,^ 

^ Seo section 9 of this ehaptor. 

^ Seo infra, Chapter XXII. By Act Xo. 20 of 193b women and persona 
under the age of 16 years may claim to bo tried by a jnry consisting of women 
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Circuit courts are held at such places and on such days as the 
governor -general may approve, on the reconiniendation of the 
judge-presidents and judges of the provincial divisions coi\- 
cerned« Descriptions of the grouiiings of magisterial districts 
into circuit divStricta and the places and days of holding circuit 
courts are published in the Gazette from time to time. 

Except in the case of the native high court and the si:)ecial 
criminal court, or when an accused makes application to be tried 
without a jury, criminal trials are conducted before a jury of 
nine men, of whom seven at least must he unanimous as to the 
verdict returned. After a verdict, the court is limited as to 
the punishment by the provisions of the common law as to the 
offence, or in the case of a statutory offence, by the terms of the 
statute creating the offence. The court must impose the death 
sentence on convictions for murder except where the accused is 
a woman convicted of the murder of her newly l)orn child .or is 
a person under sixteen years of age, and the court may impose 
the death sentence on a conviction for treason or rape. In other 
cases the court may impose a fine or imi)risonment or whipping, 
or all such punishments, and may also impose special classes of 
detention or punishment described later in the section dealing 
with inferior courts. On a third conviction for certain scheduled 
offences, a superior court may declare the offender to be an 
habitual criminal, and impose upon him an indeterminate 
sentence. 

Under Act No. 31 of 1917 the attorney-general of a province 
(or the solicitor-general of the Cape Eastern districts) was vested 
with the right of prosecuting all offences, but under the amend- 
ing Act No. 39 of 1926 such right is vested in the minister of 
justice, who may delegate his powers of prosecution to the 
above-mentioned persons. 

(ii) A^ypellait Jurisdiction, Every decision involving a con- 
viction in a criminal case by a magistrate's court, whether on 
law or on fact and whether against the conviction or against the 

only. The qualifications for women sitting on a jury are tho saino as for men, 
but it is not a duty for women to bo placed on tho jurois’ roll, but a right 
for whieli application must bo made. If nino women aro not available, eitbor 
because of challenge or bocauso there are fewer than eighteen fomalo jurors 
available for sovvico in tho particular jury district, tho trial procooda in tho 
ordinary way. There ean therefore bo no mixed juries consisting of men and 
women. Ujd to the present no women juries have sat. 
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sentence passed, is subject to an api^eal by the convicted person 
to the provincial division within the area of jurisdiction covering 
the magistrate’s court, or to a local division (with the single 
exception that the Witwatersrand local division has no appellate 
jurisdiction at all and appellants must go to the provincial 
division sitting at Pretoria). The court to which such an ai)peal 
lies may confirm, alter,, or reverse the conviction, or vary the 
sentence, or remit the case back to the magistrate with instruc- 
tions. Section 5(5 of Act No. 39 of 1926 has wisely altered the 
law, making it impossible for an accused to take undue advan- 
tage of success on apj)eal on a technical point such as the illegal 
admission of evidence, because the amendment in the law makes 
it competent for a new pi’osecution to be instituted, if an appeal 
has succeeded on the ground that evidence was illegally admitted 
or on some other irregularity. 

In addition to the above appeal jurisdiction, the Magistrates’ 
Courts Act, 1917, contains one of the most saiutory provisions 
in any system of law and one most necessary in a country like 
South Africa with its large and mostly ignorant native liopiila- 
tion. This is the provision relating to automatic review. When- 
ever a sentence of imprisonment or other detention for more 
than three months, or a fine over £25 is inflicted, or whipping 
is ordered on a iJersoii more than sixteen years of age, the record 
of the case must be sent by the magistrate to the registrar of 
the division of the supreme court to which apj^eal may be 
brought, and it must be submitted immediately to a judge in 
chambers for his consideration. If the judge is satisfied that the 
proceedings have been in accordance with real and substantial 
justice, he gives his certificate to that effect. Otherwise the case 
is dealt with in oi^en court, which x)ossesses the same powers as 
it x) 0 ssesses on aj^peah If the case presents any difficulty, or if 
the judge is in any doubt, the court may request counsel to 
argue the case before it fully. The junior bar always assists most 
willingly. The law reports abound with decisions of the judges 
on review, and a fair percentage of the reviews have ended in 
favour of the accused. Despite the automatic review, an accused 
need not wait or rely on it, but may apj3eal on his own behalf. 

The croTO may also appeal to the above court against any 
decision in a magistrate’s court dismissing a summons or charge 
on the ground that it is bad in law or discloses no offence. The 
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reasonableness of this provision will be understood if it is ex- 
plained that exceptions on the above grounds must be taken 
before any evidence is led and before the accused has pleaded. 
The accused, therefore, has not been in jeopardy, and the trial 
may continue if the crown’s appeal is successful, or if it is not, 
the accused may be charged again. The crown may also bring 
the decision of a magistrates’ court in a criminal case in review, 
but the provincial division’s ruling on such review does not 
affect the decision in the particular case, but serves for the 
future guidance of magistrates’ courts. 

6, Criminal Jurisdiction of the Inferior Courts 

The Magistrates’ Courts Act of 1917 codified and amended the 
laws of the several former colonies regarding the inferior courts. 
The magistrates’ courts of the Union owe their existence now 
to the aforementioned act* All these courts are creatures of this 
statute, and their jurisdiction, power, and authority are limited 
and defined by this statute and its amendments, and by the 
Criminal Procedure and Evidence Act, 1917, and its amend- 
ments. The ordinary jurisdiction of a magistrate includes the 
power to inflict a fine of not more than £50, or imprisonment 
with or without hard labour, si>are diet or solitary confinement, 
the total period of imprisonment on each count not to exceed 
six months, and fifteen strokes in so far as cori^oral punishment 
is concerned. If a magistrate has committed a person for trial 
or sentence before the supreme court and the attorney -general 
has remitted the case back to the magistrate, his powers of 
punishment are twice those stated above as regards fine or 
imprisonment. 

Magistrates have power to order adults to be sent to farm 
colonies or inebriate reformatories, and juveniles to juvenile 
reformatories. Sentences may be j^ostponed or suspended on 
condition of good behaviour, or may be merely technical, such 
as a caution, or a reprimand, or imprisonment until the rising 
of the court. 

Courts of special justices of the peace are now governed by 
Act No, 2 of 1918 and the two enactments mentioned above. 
Their jurisdiction is limited to : (i) statutory offences, for which 
the maximum i)enalty does not exceed a £25 fine or three months^ 
imprisonment, or both ; (ii) petty thefts or assaults ; (iii) certain 
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petty rural ojffeiices respecting preservation of game, the pound 
laws, &c. ; (iv) contraventions of the Native Labour Regulation 
Act, 1911 ; and (v) contravention ot the Masters and Servants 
Acts. In the last class of. cases a si:)ecial justice of the peace is 
given the full jurisdiction of a magistrate, but otherwise the 
powers i)ossessed by a special justice are small, fines being 
limited to £10 and punishments to one month’s imprisonment. 
Cases, however, may be tx^ansmitted by him to a magistrate 
whenever they are serious enough for this course to be taken, 
and ajxpeal against his decisions in all matters may be brought 
before a magistrate, while the procedure of automatic review 
outlined above regarding magistrates’ decisions in certain cases 
is adopted in all convictions by a special justice, the records 
being sent to the local magistrate and the review being con- 
ducted by him. Decisions by a magistrate in his appellate 
capacity xxxay be taken to the supreme court. 

While the jurisdiction of a special justice of the peace is 
limited in respect of both punishment and the subject-matter 
of the charge, the jurisdiction of inagistrate.s, except in. cases 
of homicide, treason, and rape (which classes of cases he may 
not try at all), is not limited in respect of the nature of the 
charge. There is a tendency to increase the punitive powers of 
magistrates, and recent .statutes have given magistrates ex- 
tended powers. 

Most of the criminal cases of the Union are disposed of by 
magistrates. The system nxay be described as speedy, rough 
and ready, and, considering the amount of work which is per- 
formed by the magistrates, extraordinarily efficient. Magistrates 
are promoted from the ranks of officials in the departments of 
justice, after having taken certain examinations, and having 
acted as prosecutors. Their knowledge and experience of 
criminal work are therefore most thorougli. 

7 . Civil Jurisdiction of the Superior Courts 

The manner in which the several superior courts came into 
being at the establishxnent of the Union has been described 
above. A superior court has, in addition to any original juris- 
diction exercised by the corresponding court of the colony at 
the date of the establishment of Union, jurisdiction in all matters 
in which the government of the Union or a person suing or being 
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o , 

sued on behalf of such government is a party, or in which 
the validity of any provincial ordinance comes into question, 
Generally it may be said tliat a provincial division in each 
province has unlimited jurisdiction throughout the province in 
respect of all causes or matters arising within that area ; while 
each local division has jurisdiction (slightly restricted in some 
respects) in regard to causes arising and persons residing with- 
in its defined area. For example, the Witwatersrand Local 
Division, while it has concurrent jurisdiction with the jirovincial 
division so long as the cause or matter arises within its defined 
limits, is expressly excluded from exercising any appellate juris- 
diction or from reviewing tlic jiroceedings of inferior courts. 
Special jurisdiction is given to any provincial division in which 
a parliamentary or a provincial council election is held (but not 
to a local division) to try election petitions. 

The provincial divisions sit at Capetown, Pietermaritzburg, 
Pretoria, and Bloemfontein respectively. The Cape Provincial 
Division consisting of five judges, the Natal Division of four 
judges, the Transvaal Division of seven judges, and the Orange 
Free State Division of three judges. The Eastern Districts Local 
Division consists of four* judge.s, the Griqualand West Local 
Division of one judge, and one judge of the Transvaal Provincial 
Division may preside over any sitting of the Witwatersrand 
Local Division, 

In all the Cape divisions, the coxirt may sit with one judge 
only as a divisional court, and as many divisional courts as there 
are judges available to preside may sit at the same time for the 
dispatch of civil business. In the Transvaal and in the Free 
State (except in vacation time when one judge constitutes a 
quorum) the quorum of the court is two, except iu motions, 
applications, and trial cases where the defendant is in default, 
when one judge sitting in chambers constitutes the court. A 
divisional court of one judge may exercise the civil jurisdiction 
of the court in any trial action if both parties consent, or if the 
action is remitted to such divisional court for trial by order of 
the full court.^ The provisions applying to Natal are the same, 

^ Seo Eastern District Local Divisioa Constitution Act, 1034. 

^ SoQ Orang(3 Free State Administration of Justice AmoiKlinont Act, 1934, 
bringing the Orange Froo State practice into lino with Transvaal Ordinance 
No. 31 of 1904. 
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except that a judge sitting in chambers has a more restricted 
jurisdiction. 

In order to make the machinery of justice 'work jnore smoothly 
ill actions between persons resident in different provinces, it has 
been provided that a civil process for coniniencing eivil 2 )roceed- 
iugs maj'-, subject to compliance with certain forms, be served 
throughout the Union uiion any defendant who resides or is for 
the time being within the Union, and is subject also to the 
jurisdiction of the court. AVheii a defendant resides within the 
Union, no attachment of his person or property is necessary to 
found jurisdietion, and summonses are to be served in the 
ordinary manner jiersonally upon the defendant. 

The South Africa Act has certain provisions aiming at the 
facilitation of hearing actions and enforcing judgments: 

112. Tho registrar of every provincial (livinioji of tho Hiiprorae Court 

of 8oi»tii Africa, if thereto request ed by any |mrty in whoso 
favour any judgment or order Ims been given or nnulo by any 
other division, shall, upon tho doi)osit with him of an autlionti- 
Gated copy of .such judgment or orrler and on proof that tho 
same mnains in)Sfilosfjech isisuo n. writ or otlier for fcJio 

execution of such judgment or order, and. thoreupori such writ 
or otlicr 2 >L’ocess shall be (executed in like maurior as if it had 
boon originally issued fiom tho division of whicJi lie i.s I'cgistmr. 

113. Any 2 >rovincial or local division of tho Supreme Court of South 
Africa to which it may be made to appear that any civil suit 
pending therein may bo more conveniently or fitly Iieard or 
determined in another division, may order tho same to bo 
removed to such other division, and thereupon sucli last- 
mentioned divi.sion may proceed with such suit in like mam'ier 
as if it had origumhy commenced therein. 

All the divisions, except the Witwatersraiid Local Division, 
may hear appeals from the decisions of magistrates in civil cases. 
The superior courts have also inherent jurisdiction to correct tho 
proceedings of semhjudicial and administrative bodies when- 
ever there has been gros>s irregularity or illegality. 

8. Civil Jurisdiction of the Inferior Courts 

On January I, 1918, the new consolidating and amonding 
Magistrates’ Courts Act, No. 32 of 1917, came into operation, 
and, repealing the coiisiderable innnbor of statutes wJiich had 
previously governed the inferior courts of South Africa, imposed 
finifonnity in the jurisdiction and procedure of these courts 

Bb 
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throughout the Union. The result is that a single code governs 
the constitution, jurisdiction, and rules of procedure of every 
inferior court hearing civil disputes in the Union. 

The act provides that a magistrate's court shall have juris- 
diction ; (a) in actions in which is claimed the delivery or transfer 
of any property movable or immovable not exceeding £200 in 
value ; (b) in actions of ejectment against the occupier of land or 
premises within the district if the right of occupation does not 
exceed £200 in clear value to the occupier ; (c) in other sections 
(except those specifically excluded) where the claim or value of 
the matter in dispute does not exceed £200. 

The following classes of actions, however, are speoifically 
excluded from the jurisdiction of the magistrate's court, how- 
ever little may be the amount at stake, viz. actions for or con- 
cerning : (a) divorce and judicial separation; (6) the validity and 
interpretation of wills and testamentary documents ; (c) status 
of persons in respect of mental capacity; (d) specific perform- 
ance of acts without the alternative of daniagesS, except as to 
rendering accounts or delivering property not exceeding £200 in 
value ; (c) decree of perpetual silence (/) provisional sentence.^ 
Except as to these specially excluded actions, a magistrate’s 
court may acquire jurisdiction by the written consent of both 
parties, whatever may be the amount or value in dispute. 

Incidental to the jurisdiction in civil matters, a magistrate 
may issue orders of personal arrest of persons suspected of 
absconding, orders of attachment of property, interdicts pro- 
hibiting the removal of furniture which is subject to the land- 
lord’s hypothec for rent, and its judgments may he enforced 
by execution against movables primarily and afterwards against 
immovable property which is not subject to prior charges, 
attachment of money in the hands of third parties belonging to 
the debtor or due to the debtor, and, on debts incurred previous 
to May 19, 1932, by imprisonment of the debtor himself.^ 
Appeals from the decisions of magistrates have aheady been 

' A method of preventing the repetition of libels, 

^ Obtaining a form of summary judgment on liquid documents, i.o, bills of 
exchange, mortgage bonds, or any document regarding which it is not required 
to lead any evidence. The only allegations made in the summons are that the 
money claimed is owing and has not been paid, 

^ Act No. 17 of 193^ abolished civil miprisonmont except in cases of misr 
representation. 
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dealt with. The parties may, however, agree in writing before 
the hearing of a case that there shall be no appeal, and that the 
judgment of the magistrate shall be final 

The Magistrates' Courts Act, 1917, has been applied to the 
mandated territory of South-West Africa. 

Special justices of the peace have civil jurisdiction in matters 
in which a liquidated sum not exceeding £25 is claimed, but 
this court only has this jurisdiction if there is no magistrate’s 
court within a radius of 25 miles. Appeal from this court lies 
to the magistrate’s court. 

9. Native Courts 

Natives, in both civil and criminal matters, are, generally 
speaking, subject to the ordinaiy laws and the ordinary courts 
of the land. Certain special tribunals liave, hoivever, been 
established for the hearing of purely native cases, with a view 
to affording the native a simpler and less expensive method of 
procedure, and also to ensure that cases arising out of native 
law and customs are heard by officials experienced and learned 
in such laws and customs, and, in so far as native chiefs’ courts 
are concerned, to accord a measure of recognition to purely 
native iiistitutions. 

Civil Matters 

In so far as civil matters are concerned, the following special 
native courts have been established : 

(i) Native Chiefs^ and Headmen's Courts. A native chief or 
headman appointed as such under tlie Native Administration 
Act, No. 38 of 1927 (as amended by Act No. 9 of 1929) may be 
authorized by the governor-general to hear and determine civil 
suits arising out of native law and custom between natives 
resident within his area of jurisdiction. An api^eal from tlie 
decision of any such court lies to the court of the native com- 
missioner. 

(ii) Native Commissioners' Courts, The governor-general is 
empowered, under the Native Administration Act, 1927, to 
establish native commissioners’ courts for the hearing of all 
civil causes and matters between natives only, provided that 
no such court shall have jurisdiction in any matter in which: 

{a) The status of a person in respect of mental capacity is 
sought to be affected ; 
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(b) a decree of perpetual silence is sought ; 

(c) provisional sentence is sought ; . 

{d) the validity or Interpretation of a will or other testa- 
mentary document is in question ; or 
(c) a decree of nullity, divorce, or separation in respect of a 
marriage contracted accordiiig to Christian or civil rites 
is sought. 

Under this provision native commissioners' courts have been 
estahlishecl in all districts in which there is a large native popu- 
lation resident under tribal conditions. 

These courts are authorized to decide cases involving questions 
of customs followed by natives, according to the native law 
applying to sucli customs, except in so far as this law is repealed 
or modified or is against the principles of public i^olicy or natural 
justice. 

(iii) Native A2ipeal Courts. There are two native appeal courts 
in existence, one for the Cape and Orange Free State and one 
for the Transvaal and Natal, These courts were constituted 
under the above-mentioned act for the hearing of appeals from 
the native commissioners' courts. Each native apj^eal court 
consists of a president and two members. The president is a full- 
time officer appointed by the governor-general, wMlo the mem- 
bers are appointed by the minister from time to time as required, 
and are selected from magistrates, native commissioners, and 
other qualified persons. 

The decision of a native appeal court is final, except: 

(a) where conflicting decisions have been given by a native 
appeal coiu’t within its area of jurisdiction, in which case 
the minister may cause a special case to be argued before 
the appellate division of the Supreme court; 

(b) where the native appeal court consents to an api)lioation 
for leave to appeal, upon any point stated by the court, 
to the appellate division. 

(iv) Native Divorce Courts. These courts were established to 
hear matrimonial suits between natives married according to 
Christian or civil rites. Each such court must consist of the 
president of a native appeal court, and its area of jurisdiction 
must coincide with that of a native appeal court. Two native 
divorce courts have accordingly been established with areas of 
jurisdiction coincidingTOth those of the two native appeal courts. 
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The jurisdiction of the supreme court as a forum of first 
instance for native divorce cases is not ousted by the native 
divorce courts, and, moreover, an appeal from the judgment of 
a native divorce court lies to the provincial or local division of 
the supreme court having jurisdiction. 

Criminal Maiiers 

The special courts e.stablished for the exercise of criminal 
jurisdiction in respect of natives are as follows: 

(i) Native Chiefs^ and Headmen's Criminal Coivris, The 
goveriior-general is empowered to grant to any native chief or 
headman jurisdiction over members of his own tribe resident 
upon tribal land or in a tribal location within his area, in respect 
of offences punishable under native law and custom. His juris- 
diction is limited to a maximum penalty of two head of cattle, 
or £5. An appeal from the decision of any such court in a 
criminal matter lies to the magistrate of the district concerned. 

(ii) Native Commissioners' Courts, The governor-general may 
confer criminal jurisdiction upon native commissioners in 
respect of offences committed by natives, subject to the juris- 
diction of a magistrate's court. Appeals from the decisions of 
native commissioners exercising criminal jurisdiction so com 
ferred lie to the supreme court. 

(iii) Natal Native High Court, This court exercises criminal 
jurisdiction only. The court consists of a judge -president and 
three other judges and tries criminal cases, when the accused 
are natives, but without prejudice to the jurisdiction of magis- 
trates' courts. It exercises jurisdiction in respect of all crimes, 
including capital offences, committed by natives, save certain 
particular classes of crimes specified in Natal Act No. 49 of 1898, 
as amended by Natal Act No. 30 of 1910. The jurisdiction 
of the supreme court as a court of first instance is expressly 
excluded in respect of such crimes committed by natives as are 
cognizable by the Natal Native High Court. In other words, 
this court takes the place, in criminal charges against natives, 
of the Natal provincial division of the supreme court, 

10. Other Courts 

(i) Water Courts, A water court is constituted by an itinerant 
water court judge who is an additional judge of the Cape 
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Provincial Division under Act No. 2 of 1924, as president and 
two assessors, one of them a competent hydraulic engineer 
attaclied to the irrigation department of the government, 
and the other a person selected from persons nominated by the 
governor-general for each proclaimed water court district. The 
Union has been divided into twenty-two water court districts. 

(ii) Income Tax Appeal Cotiri, A special court for income tax 
appeals was constituted by section 58 of Act No. 40 of 1925. The 
court consists of a president who must bo an advocate of not 
less than ten years’ standing, an accountant of not less than 
ten years’ standing, and a representative of the commercial 
community, or alternatively, a mining engineer in cases related 
to the business of mining. The period of the above appoint- 
ments is for five years. A case may be stated by this court at 
the request of the appellant or the commissioner on a question 
of law to a provincial or local division of the sui^reme court, 
and a further appeal may be brought to the appellate division, 

11. Table showing Relationship of South African Courts 
to each other 

The courts of special justices of the peace and the native 
chiefs’ and headman’s comts are petty courts, and there are not 
a great number of them in existence. The bulk of the civil and 
criminal work of the Union is done by the magistrates’ courts 
for the European and native population, and the native com- 
missioner’s courts for the native poi:)ulatioii. These courts are 
the important inferior courts of the Union, 

The provincial and local di^dsions of the supreme court of 
South Africa, besides exercising a most important original juris- 
diction are connected with both the inferior courts as a court 
of appeal (except in civil matters from the native commissioners’ 
courts, which go direct to the native appeal court), and with the 
native divorce court. 

The following table shows the relationship to each other of 
the various South African Courts I 

^ Th© Witwatersrand Local Division has no appellate jurisdiction at all. 
Appeals lie from the provincial or local divisions from appeals brought to thorn 
to the appellate division in all eases, usually after leave, but no leave is re- 
quired in trial cases— see text. In all cases appeal to a local or provincial 
division can be brought without leave. The exclusively native courts are 
shown in italics. 



THE JUDICIAL SYSTEM 


375 


Couri of 
Special 
Justice 
of the Peace 


Native Chiefs 
or Tleadman^a 
Court 


a 

■S S 


.MAGISTRATE'S COUIiT 


Provincial 
or Local 
Dimion 
of the 4 

Supreme o 

Court— §; 

(sjugle Jijflgo 
decisions 
in motions^ *1 

petitions^ -S 

kc.<t onl}% ^ 

and not iu "g 

trial actions) ^ 


NATIVE COMMimONEirS COURT 


Income 

Tax 

Appeal 

Court 


Water 
Court 'g 


PROVINCIAL on LO: 


Native 

Eh’oree 

Court 


Native 

Appeal 

Court 


COURT OP SOUTH AFRICA 


:al division of the -supreme ^ 


APPELLATE DIVISION OP 


THE supreme court OF SOUTH 


High Court of 

Southern 

Rhodesia 


High Court at 

South-M'est 

Africa 


Native 
Jlujh Court 

jarisJicR'on 

onhj) 



*§ 

.S 

*c 


AFRICA 


12. Appeals to the Privy Council 
Before the establishment of the Union there was an appeal 
as of right (as far as the law of South Africa was concerned) 
from the superior courts of the South African colonies to the 
privy council. Local statutes and ordinances oi^y placed a 
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limitation on appeal according to the amonnt or value of the 
claim. The South Africa Act repealed thm right (in the sense 
in which the word must be understood in tliis couiiexion) and 
left only the right of applying to the King-in-Coniicil for special 
leave to appeal^ which is enjoyed by subjects of the crown 
throughout the empire. The section is as follows ; 

106. There shall be no appeal from thf3 Supreme Court of South 
Africa or from any division thevaof to the Kingdn -Council, but 
nothing herein contained shall bo construed to impair any right 
■which the King-in>Coiincjil may be i:>leased to exercise to gx’ant 
special leave to appeal from the Appellate Division to the ICing- 
in -Council. Parliament may make laws limiting the matters in 
respect of which such s^pecial leav^cj may bo asked, but Bills 
coiifcaiiiing any such limitation slmll be reserved by fclie Dovemor- 
Genend for tho Hignifleation of His Majesty’s pleasure: provided 
that nothing in this section shall affect any right of apiDeal to 
His Majesty-in-Couneil from any judgment given by the Appel- 
late Division of the Supreme Court luidor or iir virtue of tho 
Colonial Courts of Adiniraltj^ Act, 1890. 

The privy council will not readily grant leave to appeal. It 
will iiot do so in cases raising questions of a local nature ; it 
may do so in cases raising serious constitutional questions^ 
Very few appeals indeed are heard from the ap]iellate division 
of the supreme court by the ]Drivy council. 

The South Africa Act preserved the prerogative of the crown 
regarding its I'iglit to grant leave to anj^ of its subjects to appeal 
from a decision of Hia Majesty’s courts in tho dominions. This 
privilege of invoking the exercise of the royal prerogative by 
way of granting special leave to appeal has long obtained 
throughout the British Empire. In its origin it might have been 
no more than a petitozy aj^peal to the sovereign as tlie fomrtain 
of justice for protection against an unjust administration of the 
law; but the practice has long since ripened into a privilege 
belonging to every subject of the King. It has been recognized 
and regulated in a series of imperial statutes.^ 

Before 1931, any law by a dominion parliament, in so far as 
it intended to prevent the King from giving effective leave to 
appeal against an order of a dominion court, was repugnant to 
the statutes of the United ICingdom regulating such right of 

^ Whitiakcr v. Durban Coj-poratwn, [1921] 00 L.J.P.C. 119; 124 UT. TOl; 
30 T.L.n. 784. 

^ e.g, Judicial Coiimiitteo Acts of 1833 and 1844, 
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api}eal, and was therefore void and inoperative by virtue of the 
Colonial Laws Validity Act, 186od Only the parliament of 
the United Kingdom could negative this statutory as well as 
prerogative I'ight.^ 

Whilst the Colonial Laws Validity Act remained in force, 
the above was the legal position. But, with the passing of the 
Statute of Westminster, 1931, the force and effect of the 
Colonial Laws Validity Act have been swept away, and there 
is now nothing to prevent the Union parliament prohibiting any 
citizen of the Union from asking leave to appeal to the i)rivy 
council or of enacting that its judgments shall have no effect 
in vSouth Africa. The Status of the Union Act, 1934, left this 
right of appeal intact as well as the provision that bills limiting 
the right of appeal must be reserved for the King’s jAeasure. 

13. Judicial and other Officers of the Law 

Judges, The judge.s of the supreme court hold office and are 
api}omted under the following provisions of the South Africa Act : 

99. All jiidgOH of tho supreme courts of the Colonics, including tho 
High Court of tlio Orange River Colony, holding ohico at the 
establishment of tho Union sliall on such establishmen t becoino 
judges of tho Snpmno Court of South Africa, assigned to the 
divisions of tho Supreine Court in tho respectivo provinces^ and 
shall retain all such rights in regard to salaries and pensions as 
they may posse.ss at tlio establishment of the Union. The Chief 
Justieo.s of fclio ColoJiies liolding office at tho establishment of 
the Union shall on Bueh establiwlmient become the Judges- 
President of tho divisions of tho Supremo Court in the respective 
provinces, but sliall so long as they hold that office retain tho 
title of Chief Justice of their respective pro vinces, 

100. The Cliief Justice of South Africa, tho judges of appeal, and all 
other judges of tho Supreme Court of South Africa to be appointed 
after tl^e establislunoiit of the Union, shall bo appointed by tho 
Governor- General -in -Co unci I, and shall receive such remunera- 
tion as Parliament shall prescribe, and their remuneration .shall 
not be diminished dmdng their continuance in office, 
lOL Tho Cluef Justice of South Africa and otljer judges of tlio 
Supi'emo Coiii’t of South Africa shall not be removed from office 
except by the Governor-General-in-Council on an address from 
bofcli Plouses of Parliament in the sarne session praying for such 
removal on tho ground of misbehaviour or incapacity. 

102, Ujjon any vacancy occurring in any division of tlio Supreme 
^ Nadaji v. The King, [1920] A.C. 491. 

^ Gushing Dupug, (1880) D A.C. 409. 
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Court of South Africa, other than the Appellate Division, the 
Governor “General -iix- Council may, in ease he aliall consider that 
the number of judges of such court may with advantage to the 
public interests be reduced, postpone filling the vacancy until 
Parliament shall have determined whether such reduction shall 
take place. 

The salaries and pensions of the judges are fixed by the 
Judges’ Salaries and Pensions Act, No. 16 of 1912 as amended 
by the Judges’ Salaries (Amendment) Act, 1934. The following 
table shows the salaries and jDensions which the judges receive : 



Annual 

salary 

Annual 

pension 

Pension on 
less than 10 
years' service 

Chief justice of South Africa 

£3,500 

£1,300 

£130 

Ordinary judge of appeal 

£3,2D0 

£1,200 

£120 

Judge -president of a division^ 

£3,000 

£1,100 

£110 

Puisne judge of a division^ . 

£2,750 

£1,100 

£100 

for every year 
of service 


A judge who has served for ten years or more may retire from 
office at the age of sixty-five and be entitled to his pension, and 
all judges shall retire from office at the age of seventy years. 

The blaster of the Supreme Court. In each i)rovince, having 
his office at the seat of government of the province, there is an 
officer appointed by the governor-general, styled the master of 
the supreme court.® The master administers and lias an almost 
exclusive supervision over the property of deceased persons, 
minors, lunatics, persons permanently absent from the Union 
without a lawful representative therein and whose whereabouts 
is unknown, and persons under curatorship. The master also 
supervises the administration of insolvent estates. 

Each master keeps a complete record of original wills, death 
notices, inventories, and accounts of estates. Deceased estates 
are administered by executors, who are usually appointed by 
Avill or by the next of kin. Insolvent estates are administered 
by trustees, usually elected by the creditors, and sometimes 

^ The judge -prosiclent of the native high court of Natal receives a salary of 
£1,500 per annum with a pension on the usual scale. The presidents of the 
native appeal courts receive £1,100 per annum, 

^ Puisne judges of the Natal native high court receive £l,d00 per annum, 
The president of the income tax court receives £1,600 per amium. 

^ Administration of Estates Act, 1913. 
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appointed by the master. But all persons acting in an executory 
or trust position in relation to estates act under the supervision 
of the master. 

There is a fund known as the guardians’ fund, into which are 
paid all moneys, which are to be held in trust for minors, absent 
persons, lunatics, or moneys unclaimed by their o'wners. The 
fund paj^s interest at the rate of 4^ per cent, compounded 
annually. The moneys credited to the guardians’ fund are 
deposited with the public debt commissioners of the Union, but 
the master may at any time withdraw^ any part of the working 
balances which are retained at his disposal by the public debt 
comimssioners. 

The master is an officer’ of the public service and the con- 
ditions governing his employment are laid down in the Public 
Service Act, No. 27 of 1923. The salaries of the masters of the 
supreme court are as follows ; 

Capo and Transvaal .... £9o0 — 30 — 1,100. 

Natal and Orange Free State . . . £800 — 25 — 900, 

The master is an indispensable adjunct of the supreme 
court, for he is the administrator and guardian of all estates and 
minors, and seeks tlirougli the supreme court the redress of any 
breach of the obligations owed by persons to estates and minors. 

The Minister of Justice and the Attorney a-General, The minister 
of justice is the head of the department of justice and the execu- 
tive head of the administration of justice. The South Africa Act 
lays down : 

139. Tlie administration of justice throughout tho Union shall be 
\inder the control of the Minister of State, in whom shall be 
vested all powers, anthorities, and functions which shall at the 
establishment of the Union be vested in the Attorneys -General 
of the Colonies. 

There is an attorney-general for each of the four provinces, 
and a solicitor-general for the Eastern Districts of the Cape of 
Good Hope. In South Africa the attorney-general is an officer 
of the public service and is in no way concerned with politics as 
in other British countries. He h promoted from the professional 
side of the department of justice to his post as attorney “general. 
Act No. 39 of 1926 provides that 

1 . (3 ) All powers, authorities, and fimctions relating to tho prosecution 
of crimes and offences in the name and on behalf of His Majesty 



380 TfTE ADMINISTRATION OF JUSTICE 

the King are vested in the Minister of Justice who may in any 
Province assign to an officer, to be appointed by the GJovernor- 
Goneml subject to tho provisions of the law relating to tlio Public 
Service, styled the Attorney- General or in tho area of jurisdiction of 
tho Eastern Districts of the Capo of Good Hope Local Division 
of tho Supreme Court, the Solicitor -General, the exercise, as his 
Ihs deputy, of such jiowors, authorities and functions in tho area 
for which such officer has been appointed. 

In practice, the minister of justice does not interfere with the 
prosecution of crimes. The attorney-general is the director of 
public prosecutions, and appears in court either by himself or 
his assistants, or local public prosecutors, or authorizes counsel 
on circuit. He has a full discretion regarding the institution and 
withdrawal of prosecutions. The minister of justice has made 
it a very strict rule not to interfere with this discretion of the 
attorney-general, perhaps not even to inquire into any cases, 
save on the clearest evidence of irregularity. The minister's 
duties are not even supervisory; his power is always held in 
reserve. The attorney-generars office, therefore, is strictly 
screened from the influence of the public, x)oUtics or the cabinet, 
and though the legal profession is always free to make repre- 
sentations on behalf of their clients, it may with justice be said 
that the liigh standard of integrity of the attorneys-geiieral 
has made the administration of the justice in South Africa 
something of which the country is proud. 

It is not intended to detail the duties and powers either of 
the minister or the attorney-general. It is sufficient to say that 
the former recommends to the cabinet the apjDointment of 
judges, and himself appoints magistrates. The minister has 
great powers under various acts, e.g. the riotous assemblies acts, 
and he countersigns all executive documents of his department, 
including death warrants. The attorney-general, besides his 
ordinary duties as chief prosecutor for the crown, is also the 
cumt07* ad litem for persons alleged to be of unsound mind. 

The following salaries are paid to the attorneys-general : 

Transvaal and Cape .... £1,300 — 30—1,640. 

Natal £1,160—30—1,300. 

Orange Free State . . . . £1,060 — 30 — 1,200. 

Magistrates, Magistrates hold their appointments by virtue 
of the Magistrates’ Court Act, 1917, or by reason of an appoint- 
ment under a pre-Union statute, The latter appointments are 
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recognized by the 1917 Act. Their powers and duties are strictly 
limited by the statute. Their salaries vary from £495 per 
annum in the case of a junior appointment to £1,300 a year 
in the case of a chief magistrate, with pensions. The duties of 
magistrates are judicial and administrative. Most of the ad- 
ministrative duties devolve upon magistrates stationed in the 
country districts, but a great many onerous duties fall upon 
magistrates in charge of urban magisterial areas. 

In rural districts the magistrates are also receivers of revenue 
and many hold the position of native commissioner. Magistrates 
preside over liquor licensing courts, and generall}^ have numer- 
ous other duties, like the landdrost of the rex)ul)lican days, con- 
cerning the activities of almost all government departments — 
too numerous to detail. 

Magistrates, like attorneys-gcneral and masters of the sui)renie 
court, are otficors of the public service and the conditions govern- 
ing their employment are laid down in the Public Service Act, 
No, 27 of 1923. 

Native Coinmusioners,^ These preside over native commis- 
sioners’ courts. In many districts, magistrates hold the appoint- 
ment of native commissioner and come under the control of the 
department of justice; in others the native commissioners are 
officers of the department of native affairs. They perform the 
administrative duties which the minister of native affairs may 
from time to time assign to them. By law they have the powers 
of justices of the peace, and in their courts the powers conferred 
by the jurisdiction granted to such courts under the Native 
Administration Act, No. 38 of 1927. 

Sheriffs and Messengers. The registrars of the four provincial 
divisions of the supreme court of South Africa are also the 
sheriffs of those provinces. They are appointed by the governor- 
general-in-council and are members of the xniblic service. 
Sheriffs have authority as such to appoint deputy-sheriffs. 
Messengers of court serve the processes of the magistrates’ 
courts and are appointed by the minister of justice under the 
Magistrates’ Courts Act, 1917. They are not members of the 
public service, and like deputy-sheriffs are remunerated by fees. 

^ Tho chief ntitivo coinniissioners receive £1,000 per annum. The salaries of 
the native commissioners vary from £575 per annum to £1,000 per annum, 
according to grade. 
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Advocates and Aitorneys. The legal profession in South Africa 
is divided into two hranclies on lines exactly the same as in 
England, and the etiquette governing the conduct of the legal 
profession has been taken from English practice. 

The universities in South Africa qualify students for practice 
at the bar. The degree of bachelor of laws, granted after obtain- 
ing the degree of bachelor of arts and passing the university law 
examinations, the minimum duration of the coinbined courses 
being five years, entitles a person to be admitted by the supreme 
coxirt for practice before that court. A member of tlie Englisli 
bar has to take a statutoiy examination in Roman-Dutoh law 
and South African statute law before he can be admitted to 
practice. 

Solicitors take the law certificate examinations and require 
three years’ service in the offices of a qualified solicitor. Special 
examinations in conveyancing and notarial practice are required 
to be passed before practice in these branches of the law is 
permitted. All practising barristers and solicitors must be 
British subjects. 



XVIII 

THE LEGAL SYSTEM OE SOUTH AFRICA 

The practising lawyer in South Africa, when called upon to 
ascDi:tam the law governing a particular set of facts, has, like 
his brother practitioner in England, first to ascertain Avhether 
any statutes exist which may rule out the application of the 
common law. Such statutes may be acts of the Union pai'liament 
or regulations issued under the authority of acts of parliament, 
provincial ordinances and regulations under them, or municix^al 
hy-laws. If there are no statutes app)licable, recourse must be 
had to the common law. Under statutory authority, a set of 
customary practices, variously referred to as native law, native 
custom, or native usage, entirely distinct and separate from 
the ordinary common- law of the country, is apijlicable to dis- 
Xmtes between native and native. We propose in this chaj)ter 
to deal briefly vuth the three branches of the law^s of South 
Africa, namely, the common law, the statute law, and native 
law. 


1. The Common Law 

The common law of South Africa is the Roman-Dutch law 
of Holland in so far as it has been accex)ted in South Africa, 
modified by the mterpretatioii of the courts, and left unrepenled 
by the enactments of local legislatui'es. 

The practitioner who wishes to find out exactly what the 
common law is on a particular point will consult a modern 
South African text-book or a digest of cases in order to ascertain 
whether the courts have yet decided a similar question. In 
this respect the South African iDractitioner is in more or less 
the same position as his English brother. The decision of the 
highest court in the land (the api^ellate division) is binding. 
The loiAV declared by the judges of appeal is the right law. Only 
parliament can change the law as declared by that court. If 
there is no decision of the appellate division, the prac- 
titioner will look for decisions of the superior courts. He will 
give mosi: respect to the decisions of the Transvaal and Cape 
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provincial divisions ; and a full, if not quite equal respect to the 
decisions of the other courts. He will remember that in pre- 
TJnioii da^^s, the Transvaal had a famous bench, most of whose 
members later adorned the appellate court, judges who, like 
Chief Justice de Villiers, of the Caj^e supreme court, were great 
]aw-mnker>s as well as great judges, TJieir decisions carry great 
weight and are not easily ignored. The decisions of a f\dl 
court of a provincial division are binding upon single judges 
in that division, and a supreme court decision is binding upon 
magistrate>s’ courts. 

But law being what it is, the decisions of even the provincial 
divisions may be wrong. He is a hold advocate who argues they 
are, wrong. He must remember that in matters of practice and 
procedure, especially i^ractice of long standing, the appellate 
division will he slow to interfere ; and a provincial division has 
declared that where the court has followed a particular rule, 
even of law, for a long time and on a number of occasions, that 
rule will not be reversed even if wrong, because the people are 
entitled to act upon the repeated declai*ations of the supreme 
court having jurisdiction over them. How is a practitioner 
to ascertain tliat any particular decision of a provincial divi- 
sion (in the absence of a decision of the appellate division) is 
wrong? He will go to the * authorities * of Roman-Dutch law, 
namely, the text-books, the opinions,' the dissertations, and 
the ‘advices’ of the famous old writers of Holland, and the 
decisions of the courts of Holland in the sixteenth and seven- 
teenth centuries. He may even have to go as far back as 
the Roman law, or consult tlie worlds of German commentators 
on the Roman law, or such books as the Traite des Obligations 
of Pothier. 

In England, extracts from the books of celebrated dead 
authors may be quoted in argument. Such extracts may lend 
weight to an argument; the court treats tliem with respect. 
But the Roman-Dutch authors’ works stand on a difierent 
footing. These dead men’s books are the only living witnesses 
of what the Roman-Dutch law of Holland was. If the judges 
are satisfied that the author quoted from the bar correctly 
states the Roman-Dutch law, the judges will declare what the 
author has stated to be the law. Some witers carry more 
weight than others ; a preponderance of opinion is usually con- 
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elusive unless conditions have so changed that such opinions 
can no longer he followed. The following extract from a judg- 
ment will show how the judges follow the old authorities, and 
go back even to the Roman law : 

*Van Loeuwen, Boman-Diilch LaWy roinarkecl tliat “iio whoso animal 
causes damage to another must niako compensation or deliver up the 
animal for the same. But if the animal be wild by nature, or otherwise 
of a mischiovous propensity, as for instance, a dog accustomed to bite, 
or a liorse accustomed to kick, or the like, tlio owner will be liable to 
make full compensation for the damage done witliout being able to got 
off by giving up the animal”. The only authorities relied upon for the 
above pronouneoment wore Digest 21. I, secs. 40 to 41 and Insliiiites 
(4. 9. pr). Vim Leemcen was dealing therefore witli the de paiiperic and 
the Aodilitian remedies. And the mere fact tliat he omitted to notice 
tho contra 7 }aluram principle in one, and the fjiiblio place limitation 
in the other, could not have been intended to indicate that the Iuav 
had been altered in tViose respects (ather l.>y obsolosc<?nco or amend merit. 
What ho .seems to have done was to class vicious domesticated animals 
with tlioso naturally ferocious, as was done in tho case of a dog by tho 
Edict, and in the case of other animals by the Criminal Ordinance of 
Charles V. In the Censura Forensls, however, Jio merely stated thrj 
Roman Law. A passage in Grotlusy winch is the one referred to by 
ScheMugay must also bo noticed. Having stated that tho actio de 
2 )aupcrie was operative in Holland on the linos of tlie Civil Law (see 3. 38, 
par. 10), he proceeded to say that, “tho owner of a dog wliich has killed 
anyone *s swans or other birds is boiuKl to make good the loss, without 
its being sufficient for him to give up the clog“ (3. 38, see. 13). But he 
did not intend to contradict iiimself or to assort tliat the Common Law 
of Holland had widened the .scope of the Ci%dl Law remedy; for, a 
reference to Itechl, Observatien (vol. ii, obs. 96) shows that ho must have 
had in mind certain local Keuren and a Placaat of 1659, but not the 
general law of the country. There is no need to quote further authority ; 
for in spite of some confusion, there can, I think, bo little doubt that 
. Voet was riglit wlien lie said (0. 2, sec. 9) that tlie law of Holland in 
regard to compensation for damage dono by animals wa.s in substance 
the law of Roino.’^ 

The persuasive influence of English law has been very great. 
The introduction of the English jury system necessitated the 
adoption of the English rule.s of evidence in both criminal 
case.s and civil cases. The English system of pleading, and 
many English rules of court practice, have resulted in tho 
constant quotation of English authorities in tho South African 


^ O'CaUaghan v. Chajuliny [1927] A.D., at p. 320. 
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courts. English text-books are constantly consulted. Wessels 

says : 

*Tho English barristor who attends a South African court must 
often wonder what we really me£in when wo say the Roman -Dutch law 
is the common law of South Africa. Ho hears a dispute about a contract, 
or perhaps an action for damages in a running down case. Ho hears tlio 
pleadings read, and to him the claim in convention and claim in recon- 
vention, the declaration, plea and rejoinder are familiar terms. The 
very fonn in which these are couched is the same ns he was accustomed 
to in England. The rules of evidence are the same ho learnt at his Inn 
or College, and when the argument is reached he hears quotations from 
such familiar books as Addison or Leake on Contracts, Addison or 
Pollock on Torts, and ho finds that both bench and bar refer to the 
Hfimo law reports with which ho is familiar in England. Tho arguments 
are closed, and tho decision is given upon English authorities and some- 
times not a .single Dutch authority is oven casually touched upon.^^ 

Tho judgments of the council liave liad a very great 

inflnonce iix^on the decisions of the South African courts. Not 
only are appeals which have been b.vought from South Africa 
tinged with English legal ideas because the judicial committee 
is not always familiar with the finer points of the Roinan- 
Datcli Jaw, but judginents by tho priv}^ council on disputes 
brought from otlier parts of the British commonwealth, and the 
judgments of English courts are referred to with great respect 
on a similar set of facts by. the South African courts, even though 
they are in no way binding in South Africa. 

Iniro(hiciio7i of Boman-Duich Law into South Africa} Tlie 
system of law first known as Roman-Dutch law is that which 
obtained in the province of Holland diirmg the existence of the 
republic of the United Netherlands. Its main principles ^vero 
carried by the Dutch into their settlements in the East and 
West Indies. When some of these, including tlie Cape of Good 
Hope, were annexed by or ceded to Great Britain, the old law 
was retained as the common law of the territories which now 
became British possessions. 

‘With tho expansion of the British Empire in South Africa, the sphere 
of the Roman -Diitcli law lias extended its boundaries until the ivholo 
of the area comprised within, the Union of South Africa ... as well as . . . 
Southern Rhodesia, has adopted this system as its common law. This 

^ J. \V. Wessolfl, History 0 / the Roman-Dutch Law (Grahainstown* 1908), 
p, 387. 

^ This soetion is based on Professor R. W, Lee’s classical Iniroduclion to 
Boman-Duich Lam {Oxford, 1931). 
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is the more remarkable, siiic<3 In Holland iLself and in the Dutch colonies 
of the present day, tlio old law lias been r(?placed by modern codes ; so 
that the statutes and textbooks, whicli are still consulted and followed 
in tho above-mentioned British dominions, are no longer of practical 
interest in the land of their origin/^ 

Roman-Dutch law itself is a combination of Roman law and 
Germanic custom, after a process of development whicli was 
almost completed in the fifteenth and sixteenth centuries. It 
was brought to the Cape by van Riebeeck in 1652 ; and the law 
administered subsequently to the Dutch occupation of the Cape 
was the Roman-Dutch law of Holland, so far as it was applicable 
to local conditions, the statutes of the East India Company 
when they were locally promulgated, and the enactments of the 
local governors. When all the above were silent, recourse was 
had to tho law of Rome, 

When the Cajic was finally taken by the British in 1800, the 
continuance of Roinan-Diitch Jaw was the expression of the 
settled principle of English law and policy that colonies acquired 
by cession or by conquest retain their old laws. Veiy little 
remains, however, of the pre-British statute law of the Cape. 
Most of these early statutes have been abrogated by disuse. 

As Cape Colony expanded, the Roman-Dutcli law extended 
its sphere by the same natural process without express enact- 
ment, and when the republics of the Orange Eree State and the 
Transvaal were established, the Roman-Dutch law was estab- 
lished at the same tiine.^ It was introduced into Natal by Cape 
Ordinance No, 12 of 1845, Zululand in 1897, Basutoland in 1884, 
Beclmanalaiid in 1900, Southern Rhodesia in 1891, Swaziland 
in 1907 and South-West Africa in 1919.^ 

The South Africa Act especially provided that the laws in 
force in the four colonies should continue to be in force after the 
establishment of tho Union until repealed by parliament. This 
provision applied not only to tho common law, but also to the 
statute law of the four colonies. 

^ R. W. Lee, Introdueiion to Boman^Duich Law (Oxford, 1931), p. 2. 

^ A resolution of tho VoIk.sraad of tho Soutli African Republic of Soptembor 
19, 1859, gave statutory authority to the legal treatise of van dor Linden, 
failing which, the comniontaries of van Leeuwou and the introduction of Grotius 
were to bo binding. This enactmentwas repealed by Pro elamatioii 34 of 1902 and 
tho Roman -Dutch low was iimclo generally applicable by enactments in 1902. 

^ By tlio Administration of Justice Proclamation, 1919. See also Union Act, 
No, 49 of 1919, and Proclamation No, 1 of 1921. 



388 TPIE ADMIOTSTRATION OF JUSTICE 

Sources of the Eoman-Butcli Law} 

(i) Treatises. The numerous works of the Dutch jurists, 
OTitten in .Dutch and Latin from the sixteenth to the ziineteenth 
centuries, arc cited to-day as authoritative statements of the 
law with which they deal. The works of these old writers Inwe 
a weight almost comparable to that of the decisions of the courts. 

The x^rincipal writers on the old law and their most imi:)ortaiit 
works are the following ; Grotius : Introcluciion io Dutch Juris- 
jyrudence, 1031; Vinnius: Commentaries, 1642; Groenewegeii : 
Traciatm de Legilms, 1649; van Leeuwen: Ce^isum Forensis, 
1062, Eoman-Dutch Lmv, 1664; Huber: Praelecliones Juris Givi- 
lis, 1678; Johannes Voet: Oormnentarius ad Pandecias, 1698; 
Bijnkershoek: Qtiaesiiones Juris Privati, 1744; van der Keessel: 
Theses Seleclae, 1800; van der Linden: Handhoek, 1806. 

(li) SCatute Law. The enactments of the states-geneml and of 
the states of Holland are to be found in the ten folio volumes 
of the Groot Placaat Boek. The statutes of Batavia are printed 
in van der Chijs, Nederlandsch-Indisch Plakaat Boek, Tho pre- 
British statutes of the Cajio exist, but have not been printed, 
Tlie present law of intestate succession for. the whole of the 
Union is to be found in a charter of the East India Company 
of January 10, 1661, the Political Ordinance of 1580 and the 
hiierpreiaiion thereof of 1594. 

(iii) Decisions of the Dutch Courts, The many published 
volumes of Decisioiies are a valuable source of law. They are 
summaries of the actual decisions of the Dutch courts. 

(iv) Opinions of Jurists. The HoUandsche Gonsidtatim coii' 
tains the opinions of Grotius and other eminent lawyers. Such 
consultations and opinions are a characteristic feature of the 
Roinan'Diitoh system of jurisprudence. 

(v) Custom. This is in every country a source of law. The 
whole of Roman-Dutch law is really a modification of Roman 
law by Dutch customs and statutes. 

The above remain to-day the sources of Roman-Dutch law 
in South Africa ; but these sources are supplemented by enact- 
ments of the local legislatures, and the decisions of the local 
courts. Much that is written in the old books is obsolete or 

^ The simitnaty given in tlm and the next soctxoii is based on Frofessor 
R. W, Leo’s Iniroduclion to liotnati ’Dutch Lav) (Oxford, 1931). 
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BViperseded, The counts have declined to follow doctrines which 
are out of harmony with the conditions of modern life, and 
rules of the old law are often explained and inodilied according 
to the demands of modern conditions. The supreme court of 
Soutli Africa, and especially its appellate division, is year by 
year producing a body of judge-made law which is an expansion 
and develoi^ment of the old Roman-Dutch law. Aided by the 
povv^erful influence of the English law in every sphere of coni- 
niercial law, the common law of South Africa has attained a 
completeness, a symmetry and elasticity which meets all the 
requirements of a modern civilization. 

Features of Modern Boman-DiUch Law, 

In a work of this kind, it is impassible to do more than give 
a short summary of the salient features of modern Roman- 
Dutch law. The criminal law of the Union is not generally 
different from the criminal law of England. The terminology 
used is in most cases the same. The division of crimes into 
felonies and misdemeanours is unknown. The general principles 
of the law of persons, of projDerty, of contract, of delict, and 
of succession are given below. Many of the statements arc 
necessarily made in general terms, for it is impossible to go into 
detail. 

The Laio of Persons, Parentage involves the diitj^' of recij)roca 
support between j^arents and children. The duty on the part 
of parents continues until the children have sufficient means 
or are able by their industry to support themselves. Children, 
likewise, must maintain their indigent parents. In every case 
the proper process to enforce this duty is by petition to the 
court. The power of parents over their children includc.s their 
custody, control, and education, the management of any separate 
property belonging to the children, and the granting or refusing 
consent to marriage while the children are still minors. The 
marriage of a minor contracted without parental consent may be 
set aside by the Court at the suit of the parent. A person is a 
minor until he or she reaches the twenty-first birtliday, but 
majority may bo accelerated by marriage or by venia aeiatis. 
The latter phrase indicates a method of granting emancipation 
)3y the governor-general-in-council on a petition to him, after 
the petition has been referred to the supreme court for inquiry. 
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Emancipation is granted for reasons which are usually in the dis- 
cretion of the court to recommend as being proi^er, and concern 
the right of responsible minors to carry on birsiness or manage 
their own property (without the right, however, of’ being able 
to alienate immovables). The only province in which veiiia 
aetaiis has been granted is the Orange Free State, and the 
granting of it is very infrequent. Marriage puts an end to minority 
absolutely in the case of the male, but not in the case of the 
female, for she is placed (save for certain exceptions) in the care 
and control of her husband. The contracts of minors are divided 
into a number of categories. If the child is too young to know 
what he is about, he cannot enter into a contract at all with or 
without assistance. If he is old enough to understand what he 
is doing, his contracts are good if he has been benefited b}^ them. 
For example, contracts by minors for necessaries are enforceable 
against them. If a minor carries on a trade or j)rofession, with 
the permission of his parent or guardian, he may validly contract 
in relation thereto. Minors can, of course, ratify their contracts 
on reaching the age of majority. 

Guardians are either testamentary or appointed. In default 
of a testamentary guardian, who may be a person other than 
a surviving mother, who however is entitled to guardianship 
if no other guardian is appointed, a tutor dative is appointed 
by the master of the supreme court. The duties of guardians 
are to give security to the master of the supreme court, to make 
a fuU inventory of the estate for the master, to educate the 
children with the income of tlxe estate, and generally to adminis- 
ter the minor’s estate with the diligence of a bonus paterfamilias. 
They may not alienate immovable property without the leave 
of tlie court ; must render annual accounts to the master of tlie 
supreme court, represent the minor in court, and authorize his 
necessary transactions. Guardians are removed on the grounds 
of insolvency, dishonesty or insanity. Curators dative are aj}- 
pointed by the court for insane persons and prodigals. 

Marriage is permitted between boys over fourteen years 
and girls over twelve, ju'cvided they obtain their father’s or 
guardian’s consent. Those who are insane or impotent cannot 
contract a valid mamlage. Intermarriage is forbidden within the 
degrees defined by the Political Ordinance of 1580 of the States 
of Holland and by local statutes, The legal consequences of 
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marriage consist principally in the wife becoming subject to the 
marital power of the husband as far as she and her imoperty are 
concerned, that is, she remains or becomes a minor, and she takes 
his domicile and nationality. Marriage creates ipso jtire a com- 
munity of goods between the partie*s. The husband may alienate 
or encumber his wife’s inoperty as lie pleases, but she cannot do 
so without his consent. The husband may contract in his wife’s 
name and render her liable or entitled under contracts so made. 
The wife cannot, without the consent of her husband, render 
herself liable by her contracts except in cases in which a minor 
would be liable. Thus she and her husband may he held liable 
for contracts which are solely for her benefit or by which she has 
lieen enriched, or for household necessaries. Further, if with 
her husband’s consent she has become a imblic trader, she 
binds herself and her husband by her trade contracts. I£ the 
husband has deserted his wife and is absent from tlie jurisdic- 
tion, she may contract in her own name. This unfortunate 
position of a wife under the common law may be guarded against 
by the parties entering into a contract before their marriage 
known as an ante-nuptial contoct. This must be notarial and 
registered in the office of the registrar of deeds. Generally 
speaking, any condition not contrary to law or good morals 
may be inserted in an ante-nui>tial conti*act. The usual con- 
ditions provide for the exclusion of community of property 
and the marital power, leaving it to each party to manage his 
or her own affairs and contract without restraint regarding liis 
or her own interests. But parties often get married without 
such wide liberty of contracting being given to the wife. It is 
a matter of personal discretion. Ante-nuptial contracts, once 
made, cannot be revoked or modified while the parties are 
alive excex^t by the court. If the ante-nuptial contract has 
testamentary jwovisions regarding mutual succession, alteration 
is allowed, generally speaking, only by mutual will. 

Divorce is decreed by the supreme court on the ground of 
adultery or malicious desertion. In neither case is cruelty 
necessary, nor is there any minimiini time limit in the case 
of desertion, except in Natal \vhere eighteen months is required 
to elapse between the desertion and the commencement of the 
suit. In desertion cases the court in the first instance issues an 
order calling upon the defendant to restore conjugal rights 
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a certain date, usually about two months ahead, failing which 
a final decree of divorce is granted. Alimony to the wife is not 
enforceable after divorce. 

Judicial separation is granted on the ground of cruelty, which 
has received a wide interpretation, as well as on the ground of 
adultery or malicions desertion. The result of separation is to 
relieve the parties from the personal consequences of marriage, 
but not to dissolve the marriage tie. The common estate is 
usually divided or alimony is ordered to be paid. Nullity of 
marriage is decreed when the parties have married within the 
prohibited degrees, or when minor’s have married without con- 
sent, at the suit of a parent^ or when one of the parties was 
ini2)oteiit or insane at the time of marriage, or in ease of ante- 
nuptial stuprum followed by pregnancy of the wife, unknown 
to the husband and not condoned. 

Donations between spouses are prohibited during their life- 
time, but, if validly executed, are confirmed by the death of 
the donor. A surviving spouse, before contracting another 
iiiaiTiage, has to i)ay or to secure to the minor children of the 
first maiTiage the shares due to them out of the estate of the 
deceased, otherwise the defaulting spouse forfeits for the benefit 
of the minor children a sum equal to one-fourth of his or her 
share in the joint estate, besides incurring a statutory penalty 
of fine or imj>risomnent. 

The Law of Property, Property is classified according to the 
rules of the Roman law, but the most important classification 
is the division of all property as either movable or immovable. 
Immovable things and things deemed to be immovable are 
land and houses, things naturally or artificially annexed to land 
or houses (such as growing trees or fruits, minerals, stones), 
movables annexed to houses even though temporarily removed, 
certain movables enjoyed with land or destined for perpetual 
use therewith, servitudes, actions in rem directed to the recover}^ 
of immovables, annual rents charged on land, and leases of 
immovable property so far as they create rights in rem. Mort- 
gages, however, even of land, are classed as movables, the 
mortgage being considered as merely accessory to a principal 
and personal obligation, whose nature it therefore follows. All 
other property, generally speaking, is classed as movable, and 
includes money and rents accrued due, securities, mortgages, &c. 
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The imioortance of this distinction of things as movables or 
immovables is chiefly that immovables require special formali- 
ties of sale, transfer or hypothecation. All transfers of land 
requhe registration in the deeds registry. Leases of immovable 
property for ten 5^ears or more must be notarial ly executed and 
registered ; in Natal leases for two years or more must be in 
writing. Land may be held either on freehold or leasehold title, 
or on perpetual tenure from the government. 

The Laio of Contracts. The law of contract in South Africa is 
similar to that in England. The parties must be agreed; they 
must intend to create a legal obligation ; the object of the agree- 
ment must be physically and legally possible ; the agreement 
must not have been procured by fraud, fear, misrepresentation 
or undue influence, and the agreement must not be directed 
to an illegal object. The only differences from English law 
appear to be in the requirements of form and in the doctrine 
of consideration, Roman-Dutch law requires neither form nor 
consideration for a contract to be valid. But statutory pro- 
visions have been introduced. Natal has a statute closely follow- 
ing the English Statute of Frauds, and throughout South Africa, 
transfers of land, mortgages, and long leases of land, as well as 
ante-nuptial contracts must be registered in the offlco of the 
registrar of deeds for the province. Consideration in the sense 
required by English law finds no idace in Roman-Dutch law, 
e.g. a promise in South Africa is valid if made for reasons of 
gratitude, past happenings or close relationship. All that is 
required for the eontract to be made deliberately and for a 
moral or reasonable cause, The Roman-Dutch law allows a 
stipulation in a contract to be made for a third or absent party, 
and if that thhd party accepts the stipulation it becomes 
binding. The consequences of non-performance of a contract 
give rise to actions for damages based on substantially the 
same principles as in English law, or actions for specific per- 
formance of tlie contract. Where a defendant can be made to 
perform a contract instead of paying damages, the court has a 
discretion to order specific performance. The most frequent 
case for a decree of specific performance is a contract for the 
sale or lease of land. The interiDretation and determination 
of contracts are governed by the same principles as they are in 
England. Different j^eriods of prescription apply in each province. 
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Certain sj^ecial contivacts may be referred to. Donation is 
regarded as a contract and thus requires all the essentials of an 
ordinary contract and is generally irrevocable, Gifts over £500 in 
value must be registered. The do7iatio mortis causa is, however, 
revocable before death. The contract of sale is comxdete so soon 
as the parties are agreed as to the ]}vice, and j)ro])erty glasses 
upon delivery, unless a susx)ensive condition is attached to the 
sale. If in a sale for cash the price has not been i)aid the seller 
may recover the fjroperty within a reasonable time. Sj^ecial 
rules ax)ply to contracts of suretyship by women. Before a 
woman can be a surety she must renounce the benefit of the 
Roman se^mtus consuUum velleianum, and of the autlientica si- 
qua mulier also, if she is married, and these benefits have to be 
explained to her before she signs. 

The Law of Delict. The first class of delicts is wrongs against 
the person, such as assault, false imprisonment, malicious arrest, 
seduction, &g. The action for seduction has no resemblance to 
the English action for seduction which a father brings for the 
pretended loss of his daughter’s services. It is an action brought 
for the loss of maidenhood. Wrongs against ]}roperty, such as 
nuisance, are governed by princixfies analogous to the English law 
on the subject, but trespass in South Africa requires injuria’ or 
actual damage to ground an action. A trespass is 'injiiriouvs’ 
wlien it is committed in defiance of or as a denial of another’s 
right or accompanied by circumstances of insult or contumely. 
If a person has suffered pecuniary loss by the death of another, he 
has an action for damages for the loss suffered. Wrongs against 
reputation are based on 'injuria’, which, however, is usually 
inferred. Defamation, verbal or written, requires no proof of 
special damage, but false statements injuring a person in his 
trade or profession, even though not defamatory, require proof 
of malice and special damage. The action for malicious prosecu^ 
tion is framed on the English model. 

The Law of Succession. 'No department of the Roman-Dutch 
law is more thoroughly penetrated by the Roman tradition than 
that of testamentary succession.’ Wills must be executed in the 
presence of two competent witnesses. Testamentary trusts are 
known as fideicomniissa, A fideicommissum is created by such 
words as these: 'I make my wife my heir, but when she comes 
to die, I desire that the property shall go to ’ (certain named 
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persons). General prohibitions of alienation arc not upheld* 
The fideicommissary property vests in the first instance in the 
heir, who has to give security for the restoration of the pro])erty, 
undiminished in value, to the j)erson named, and the fideicoin- 
missum may be expressed to determine on death or upon the 
happening of a contemplated event during lifetime. A fideicom- 
missiim, therefore, is a grant of property to a person subject to a 
condition that lie will liand over the x>roperty after the happening 
of a certain contemplated event to a third party. It must be 
distinguished from usufruct, which is a life tenancy or use of 
property, but where the ownership vests not in the usufructuary 
but in the heir. Mutual wills are made by husband and wife 
together, but once made cannot be changed if the survivor has 
adiated or accepted benefits under the will. 

By the Succession Act, 1934, the surviving spouse of any 
person who dies either wholly or partly intestate is declared to 
be an intestate heir of the deceased spouse according to the 
following rules ; {a) if the spouses were married in community 
of i)roiierty and if the deceased spouse leaves any descendant 
who is entitled to succeed ab intesiaio, the surviving spouse 
shall succeed to the extent of a chikUs share or to so much as, 
together with the .surviving spouse share in the joint estate, 
does not exceed six hundred pounds in value (whichever is the 
greater) ; {b) if the spouses were married out of community of 
]iroperty and if the deceased spouse leaves any descendant who 
is entitled to succeed ah iniesiato, the surviving spouse shall 
succeed to the extent of a child’s share or to so much as does 
not exceed six hundred pounds in value (whichever is the 
greater); (o) if the si^ouses were married either in or out of 
community of property and the deceased spouse leaves no 
descendant who is entitled to succeed ab intestaio^ but leaves 
a parent or a brother or sister (whether of the full or half blood) 
who is entitled so to succeed, the surviving sjpoiise shall succeed 
to the extent of a half share or to so much as does not exceed 
six hundred pounds in value (whichever is the greater); (ti) in 
any case not covered by paragraph (a), {b), or (c), the surviving 
spou.se shall be the sole intestate heir. The law of intestate 
succession, except as to the succession of a surviving spouse, 
follows the provisions of the Political Ordinance of 1580 of 
the States of the Province of PloUand as interpreted by an 
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Edict dated May 13, 1594, and extended to the Cape with 
modifications by a charter granted to the Dutch East India 
Comically on January 10, 1601 . Only blood relationship, save 
for the successioji of spouses to each other, is recognized in 
intestacy. The deceased’s share of the estate goes to the 
survivor and the chilchen equally, subject to the above rules. 
If there aie no children and both spouses are dead, and their 
parents are alive, the parents divide the estate between them. 
If only one i}arent of a deceased spouse is dead, tine surviving 
parent gets half the estate and the brothers and sisters of the 
deceased the other half. If both parents are dead, the estate is 
divided between the brothers and sistei\s of the deceased. If a 
brother or sister is dead, his or her children take the share due 
to their i3aTenfc, If there are no brothers or sisters, succession 
goes through grandparents to uncles and aunts and their chil- 
dren. Failing all blood relations, the estate vests in the crown 
after forty years, Tlie rules relating to intestate succession are 
extremely complicated and the reader is directed, if he wishes 
to know more of the subject, to study the usual text-books. 

Professor Lee in his Iniroiluciio% Roman-Dukh JMm writes 
of Eoman-Dutch law as follows: 

‘At present wo get our knowleclgo of the law of 8oiitli Africa from 
the Statute Book, from tho decisions of th{3 Soiitli African Courts, and 
from an extensive litoraturo in Dutch and Latin dating from tlie six- 
teenth to the early nineteenth century. As the reader wih find, use 
has been made of tliis hist -mentioned source in tho following pages. 
But few people have tho leisure or inclination to hocome familiar with 
these old books. For the practitioner, wlio makes an occasional raid 
upon tliem for an immediate purpose, they present evorj^ disadvantage. 
It has boon said of the Roman -Dutch Law of to-day that its text-books 
are antiquated and its weapons rusty. TIio reproach is well foimclod, and 
those who recognize the substantial merits of the system would wish 
to see it removed. 

‘Hapiiily time provide.^ a remedy. Tho Parliament of tho Union of 
South Africa and tho Appellate Division of tho Supremo Court, which 
lieai’s appeals also from Southern. .Rhodesia and from the Protect ora t (3 
of South- West Africa, are year by 3 ^ear producing a body of statutory 
and judgo-inade law, in whicli tho principles of tho Roman-Dutch Law 
are being expounded and devolopetl. It may be anticipated that under 
.such auspices tho Roman -Dutch Law will assume a complotoness and 
a sjunmotvy which it has failed to attain in previous ages. It will be 
a system in which tho best elements of tho Roman and tlio English 
law will be welded together in a Imrmonioiis and indissolublo union. As 
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the corpus of South African Law grows to maturity, the old folios and 
quartos, which some of us have learnt to handle with a feeling almost 
of affection, will bo less and less consulted. Having served their turn 
they will yield to tho fate of all things mortnh But the spirit of justice 
which inspires them and tho rules of law which they express will live 
embodied in new forms. It niay bo that codification will come. This 
lias even been urged as the ono sui-e barrier against the alhpervading 
influence of English Law. But is the time yet I'ipe for it ? Tho Law 
of 8outh Africa is at present in a singularly fluid condition. It is passing 
through a i^eriod of formation. The way for codification must be pre- 
pared by consolidating legislation, by judicial decision, and perlmp.s not 
least, by the activity of our Schools of Law. 


2. Statute Law 

It is not intended to describe the statute law of the Union 
in detail. The Bills of Exchange Acts, the Companies Act of 
192(), tlie Insolvency Act of 1910, the Insurance Act of 1923, 
matters of trade marks and copyright, income tax law, work- 
men's compensation, and generally all commercial .statutes 
follow English precedents very closely. Statutes have estab- 
lished a registrar of births, marriages, and deaths, a public 
health organization, and a system of miners' phthisis com- 
pensation, suited to the special conditions of the country. There 
is only one aspect of the statute law of South Africa that requires 
detailed examination, namely, the system of deeds registration. 

TM Deeds Regisiries.'^ The outstanding feature of the im- 
movable property laws of the Union is the system of deeds 
registration. Whenever laud or other fixed property is sold, 
the deed of transfer must be registered in the deeds registry 
having jurisdiction. Mortgages upon land, long leases, and 
ante-nuptial contracts must also be so registered. 

The system of land registration in the Union requires that 
' . every deed granting or convejdng landed property should have 
attached to it a diagram of the property being disposed of, or 
a reference back to a previous deed with sucli a diagram 
appended must be made. The area of the land, its dimensions, 
locality, description of its boundaries, and other distinguishing 
features, must be clearly set forth in the diagram referred to in 
the deed of conveyance of which it forms a comiDonent part, 

^ Ibid., p. 26. For * Protectorate of South -West Africa* * Mandated Terri- 
tory* should bo read. ^ See Act No, 13 of 1018. 
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The need for accuracy in the survey upon 'udiioh the diagram 
is based is obvious, and to insure this, no diagram is accepted 
for registration with a deed of grant or transfer, unless it is 
signed by a survey oi' duly admitted to practise as such in the 
province where the land in question is situated, and is further 
approved by the survey or-general of that province. A Land 
Survey Act for the Union was passed in 1027, consolidating 
all previous laws, regulations, and tariffs of the four provinces. 

It is essential for the jHirpose of registration that all transfer 
deeds and mortgage bonds shall have been thawn or prepared 
by persons duly authorized by law to do so and be executed in. 
the presence of the registrar concerned. All conveyancers are 
so authorized. Other deeds are only registered if they have been 
executed in the presence of a notary public and attested by his 
Signature, There are in the Cape Province four deeds registry 
offices, sitriated at Capetown, King William's Town, Kimberley, 
and Vryburg, Each registry is in charge of an officer styled a 
registrar of deeds, and effects registration in respect of that 
portion of the province specially allotted to it. The deeds 
office of Natal is situated in Pietermaritzburg, and of the Orange 
Free State in Bloemfontein. ’!l?lie Transvaal has two deeds 
offices, the deeds registry at Pretoria with jurisdiction extending 
over the whole of the Transvaal except the registration of 
leases of lots in leasehold townships in the mining districts of 
Johannesburg and of mining titles in the Transvaal area; but 
tlie Pretoria registry keeps diiplicates of registrations in the 
Johannesburg district. For the latter area and for mining titles 
in the Transvaal there are the mining titles and Rand town- 
ships registration offices in Johannesburg, which form a division 
of the mines and industries department, under the control of 
a registrar. 

The principal functions of tlie various registrars of deeds 
are the following: (a) to register grants or leases, by the crown, 
of land ; (6) to examine, attest, and register deeds of transfer 
or hypothecation of land ; (c) to register eessioiis of mortgage 
bonds, or renunciations, or waivers, by the legal holders ; (d) to 
effect the necessary registration in connexion with the cancella- 
tion of mortgage-bonds, or part-payments, or releases there- 
from ; (e) to register ante-nuptial contracts, general or special 
notarial bonds, notarial deeds of servitude and of doi^ation, 



390 


THE LEGAL SYSTEM OF SOUTH AFRICA 

and other notarial deeds registrable by law ; (/) to register leases 
and cessions of leases of rights to minerals ; (g) to register 
usufructs of land ; (h) to register notarial deeds of lease of land 
for ten years and upwards ; (i) to js>siie and register such cer- 
tificates of title to land as may be prescribed by law ; (j) when 
so required by law, to satisfy themselves in connexion with 
the registration of any deeds — (1) that the duties, taxes, fees, 
and dues payable to the government or to the iDvovincial ad- 
ministration have been paid ; (2) that rates or charges payable 
in respect of land to a local authority have been paid; and 
(/r) generally to exercise all such powers and discharge all such 
duties as are by statute and common law imi^osed upon them ; 
and {1) in the case of the Rand townships and mining titles 
registrar to register deeds relating to stands or lots situated 
in government, semi-goveriiment, and privately owned lease- 
hold townships in the mining districts of Johannesburg, Boks- 
burg and Kriigersdorp, the registration of wliich is effected 
solely by the Rand toumships 2 ‘egisfcrar, and to register deeds 
relating to all mining titles, and the various rights granted under 
the laws dealing with the exploitation of precious and base 
metals and minerals, the registration whereof is done by the 
registrar of mining titles. 

3. Native Law^ 

The Nature of Native Law, ‘Native law is the indigenous system 
of customary Jurisprudence existing among tho various Bantu tribes of 
SoutJj Africa, It must be carefully djffei’cji Mated fj’om Jaws affectmg 
natives, such as i)ass laws or laws relating to Clwistian marriage among 
natives. Tho test is that native law, properly so termed, was in existence 
among the Bantu prior to any European influence or control. Native 
law is customary law, exactly like Roman-Dutch law or English common 
law, and obviously it is nnwitton* Can we distinguish it from mere 
custom ? It IS a profitless question, perliaps, for the frontier-line between 
the two cannot be definitely ascertained and beaconed off^ and wo 
might very well adopt the usual and question-begging jdirase “native 
law and custom’*. But there is a danger, if we do this, of creating tho 
false impression that native law is not law in the sense that tho unwritten 
common law of any country is law. Native law is every whit as valuable, 
as fixed, and as rational a system (so far as tho law of persons is 

^ This section is based upon E. H. Brookes’ History of Native Policy in iSoiith 
Africa from 1830 to the present day (Capoto^\^n, 1924), and G, M. B. Whitfield’s 
South A/r/ca?i Native Law (Capetown, 1030). 
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conceniGcl) as Roman <I)utc}i law. In primitive tmiDS-“and that means 
less than a con tiny ago, for our purposes — native law was tluly adminis- 
tered by courts of chiefs and counsellors, who possessed power to put 
tlieir decisions into practice, all over South Africa,’^ 

A system of native law has for generations been nniformly 
recognized and administered in South Africa. Although an un- 
written law, its principles and practice wore widely understood 
by the natives, being mainly founded upon customary prece- 
dents, embodying the decisions of chiefs and their councils of 
bygone days, handed down by oral tradition and treasured in 
the memories of the people. This law took cognizance of certain 
crimes and offences ; it enforced certain civil rights and obliga- 
tions ; it provided for the validity of i}olygamic marriages ; and 
it secured succession to iiroperty and inheritance according to 
simple and well-defined rules. But the system was a primitive 
and barbaric system, intermixed with a number of pornicious 
and degrading usages and superstitious beliefs, and administered 

a judicial procedure which in cases of sorcery, witchcraft, &o., 
was utterly subversive of justice and repugnant to the principles 
of hiimanij^y.2 

In considering the system of existing native law, it is essential 
at the outset to inquire into its derivation and source. The 
power pf making law did not vest in the chief, although at times 
certain despotic chiefs endeavoured to i)ei’suade the people tlmt 
the will of the chief was the law of the tribe. But the chief was 
himself subject to the laws in force when he assumed life chief- 
tainship. The laws have grown up among the people, and are 
only administered by the chief. Their laws, if changed at all, are 
changed in consultation with the council of the people. With the 
exception of the military autocracies established over the Zulus 
by Tshaka, over the Matabele by Mzilikaze, and by the chief 
llswazi in Swaziland, the rule of the native cliiefs in Soutli 
Africa was not so iiTesponsible as it is generally believed to have 
been. Their will was tempered and to a large extent controlled 
by a council so weighty and influential that no step of serious 
tribal importance was taken until the whole matter had been 
discussed by it at length. If a chief, who attempted a change of 

^ E. H. Brookes, History of Native Policy in South Africa from 1S30 to the 
2 )rescnt(Jay (Capetoivn, 1924), p. 172. 

^ See, on all topics qC native law, Q. M, B. WhitUokl, South AJrimn Native 
Law (Capetown, 1930). 
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law or custom, did so witlioiit consulting liis councillors, and 
without allowing the proposed change to be publicly and 
thoroughly canvassed before it was adopted, the possibility 
would be, if the law were at all objectionable, that the dis- 
affected portion of his tribe would withdraw its allegiance from 
him, and transfer it to some subordinate chief of the same clan. 

The council of tlie tribe consisted of advisers of tlie chief, 
generally spoken of as councillors. They were the direct repre- 
sentatives of the people's wish, and in the very considerable 
freedom of speech permitted to them at their assemblies, the 
popular voice found means of expression, A councillor Avas not 
formally appointed ; he simply became such as his oxhnions at 
the public gatherings of the tribe increased in weight, and as lie 
acquired popular influence he greiv to be accepted more and 
more as representative of a section of the tribe. It might be 
courage and warlike achievement, wealth, skill in public debate, 
penetration in the unravelling of the intricate Avindings of native 
laAV suits, or otlier personal attributes Avhich made him a repre- 
sentative and a public man. At their homes the councillors Avere 
recognized as arbitrators in civil disputes. A few Avere ahva^^s 
found at the 'great place' (the chief's personal residence), 
Avhere they largely relieved, the chief of the Inirdon of judicial 
cross -questionings, and assisted him. in cixecutive and administra- 
tive work, fulfilling many of the duties of ministers of state under 
more advanced forms of government. There was no form of 
election, but sufficient has been said to shoAV that the council 
Avas distinctly representative of the people's voice. No sooner 
did any matter of concern to the tribe arise than the councillors 
Avere summoned, no imj)ortant action being taken until it had 
been fully discussed in all its bearings. The laws of the natives 
thus embodied the tribal will. 

There are many tribes in South Africa, but among all there 
is great similarity in the systems of laAv. The modifications 
of detail are unimportant. Professor Brookes lias admirably 
summed uj) the leading principles: 

‘Native criminal law can hardly bo said to have formed a distinct 
system from native civil law. But all European administrations in 
South Africa have draAvn the distinction, and, even Avhere recognizing 
civil laAV, have virtually ignored the native customary laile.s regarding 
crime. The punishments in native law Avere death and cattle fine.s. 

n d 
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Imprisonmont was miJcnown, Death was the penalty commonly in- 
flicted for miircler of a chief or parent or for doaortion from the trib(3 ; 
and of course for witchcraft. The main crimes pniiislmhlo by fine woi'o 
murder, adultery, rape, arson, theft, maiming, or injuring cattle, causing 
cattle to abort, false witness, sponldng disrespeetfully of authorities, 
and using lovo philtres. Tho last four wore considered deserving of 
specially heavy fines. Murder, apart from incidents of warfare, was 
not common. 

*In many of these cases, particularly theft, tho procoduro was what 
wo should call a civil, rather tlmn a criminal one. Tho cattlo [of tho 
offender] or tho bulk of them, went to the injurod individual ; but in 
tho case of murder, all usually went to tho chief. 

‘Of all this mass of public or quasl-public law, all that romains 
recognized by European Courts to-day is tho status of chiefs, headmen, 
kraal heads, &c., and tlio doctrine of communal responsibility — illus- 
trated in tho so-called spoor law” — a law based on intimate knowlodgo 
of native judicial conceptions — ^^vhich provides that if tiio “spoor” of 
ft.tolen cattle bo traced to a certain kraal, and it prov<>s impossible to 
detect the actual tliieves, the whole kraal is ro.sponsiblo. 

‘Thi.s chain of mutual responsibility is very fully and admirably 
worked out in the Natal Code of 1891. Tlie whole .sy.stom i.s strikingly 
illustrativo of Mnino’s and Vinogradoff’s contention that statu.s is tho 
dotermining factor in all systems of arcliaio law. 

‘Coming now to that part of native law — froquontb^ termed native 
civil law — ^which has received more adequate roeognition from tho 
various Covernments of South Africa, wo find ourselves in a region of 
iutenso interest to the legal investigator, Tho main olen\Gnts of natives 
law hinge on a few leading principles, Tiio subjection of tho fomalo sex 
to tho male and of children to their father or tho head of their family — 
primogeniture among male.s as the general rulo for succession — tho 
incapacity, generally speaking, of womon to own property — ^j:>olygainy 
with its accoinpanying lines of demarcation according to “house.s” in 
parts of the pol 3 ^garnisfc's property — adoption, or guardianship, or other 
eonvontional or h^^pothetical fatherhood, 

*It will be gathered that native law is in tho main a law of persons. 
And as a law of persons it is admirably worked out with exquisite skill, 
comparing very favourablj^ with early Roman or Gorinanic law. Its 
rnle.s of intestate suGcession are such as to make professional exponents 
of Schependomsrecht and Aasdomsreclit grow pale. Parenthotically it 
may bo pointed out that testate succession is imknoum — a striking j^roof 
of Maine's contention that intestate succession was first in the history 
of legal development. As regards relationship tho Bantu are still in tho 
agnatic stage: a mother may, and freqxiently does, moreover, como 
under the guardianship of her own son. Tho most interesting features of 
the Bantu law of persons to lajTOen are tho institutions of polygamy 
and of lobola — ^the passing of cattle prior to marriago. 

‘Tlie law of property is much less worked out. Iiidividnal property 
in land is unknown in native law, All tho land at tho momeiat occupied 
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by a tribe is bold to vest in the chief, not in his personal capacity but 
(to import our ideas into a less advanced system) in trust for tho tribe. 
A chief could not, e.g., alienate tribal land with any ])iiiding effect 
except by a tribal act, involving full and public discussion Matli his 
councillors. Tho tribe is tho utmost entity normally conceived of by 
native law. A paramonj:it chief had, in practice, no power to adjudicate 
between tribes as to the ownership of land. A quarrel between tribes 
would bo analogous not to a law*siiit but to a war — a matter of '‘inter- 
national law” shall wo say ? Tho individual tribesmen possessed nothing 
but tiu3 right to occupy at tho chief’s good pleasure. 

‘The movable property of tho Rantu, under tribal conditions, con- 
sisted mostly of livestock. The only normal ways of acquiring this 
property, under such conditions, were by inheritance, gift, or lobola 
payment, >Salo was absolutely unknown, and barter very uncommon. 

'Naturally as tho simplest and most rudimentary forms of contract 
were practically foreign to tho Bantu mind, there was no law of contract 
at all. This provides us with two interesting points of departure. Tho 
entire absence of a law of contract suggests to us that, as a legal system, 
nativo law is more archaic than tlio oldest oxtant Roman law; and 
a detailed study of it is therefore a. matter of intonso interest to tlio 
scientific investigator of jurisprudence. Secondly, tho absence of con- 
tract among a peoxilo like tho Btmtu, possessing tho rudiments of 
civilization, a distinct and effective government and an admirnblo 
system of personal law, is a very convincing disproof of tho suggestion 
that government is based on contract and a clear indication that tho 
State has evolved from tho family, and is to bo explained ultimately by 
sex, tho divine sacrament of society 

The Becogniiion of Native Laiv. Native law was first recogn ized 
in. the Cape Colony upon the annexation of that part of the 
country now known as the Transkeian Territories, when pro- 
vision was made in 1897 (by proclamation) for the administra- 
tion within these territories of the laws of the Cape Colony both 
in civil and criminal matters, except that where all the parties 
in civil suits were natives, the magistrates were authorized to 
apply, at their discretion, native law and custom. 

Prior to the passing of the Native Administration Act, 1927, 
there was no straightforward recognition of native law in the 
Cape Province proper. In the Bechuanaland districts of Gape 
Colony the operation of native law was fixed by statutory 
regulation. Proclamation 2 of 1885 (British Bechuanaland) gave 
chiefs exclusive jurisdiction in civil cases between natives of their 
own tribes, and they were allowed to retain criminal jurisdiction, 
exG6j)t as regards certain grave crimes. Section 21 of the Native 
^ History oj Nativa Policy ^ p. 175., 
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Admiinstration Act, 1027, provides lor the retention of the 
jurisdiction of native chiefs in Bechuanaland in civil and 
criminal matters, with certain jnodilications. 

In the Transkeian Territory of the Cape Province native law 
is recognized, and is administered at the discretion of the courts 
in civil suits between natives involving questions of customs 
between natives. Here native law is susceptible to definition, 
limitation, and amendment by the governor-gencmbin-conncil, 
so that it can be moulded to suit the progress of the people, and 
thus it neither shackles their development, nor forces, as an 
alternative, the premature adoi^tion of principles of law alien to 
their conceptions and experience. 

Ill the Transvaal, native law derives its validity from the 
terms of Law No. 4 of 1885, supplemented by sections 70 and 71 
of Proclamation No. 28 of 1002. 

In the Transvaal several limitations were ])Iacecl on native 
customs. It was held in Rex v. Nalanuj^ and in Ilex v. Mboko^ 
that marriage according to native custom was invalid as being 
inconsistent with the principles of civilization. In Kaha v, Ntela^ 
it was held that lobola (the price payable for a bride) is not 
recoverable, and that a mother is entitled to the guardianship 
of the children of native marriage unions ; and in Meesecloosa v. 
Links^ it was decided that the custom under which a native 
woman remains a perpetual minor in native law cannot be 
recognised. 

In Natal the recognition and application of native law is 
governed by section 80 of Act No, 49 of 1898. 

In Natal, native law is fully recognized, and it was in fact 
codified by Law No. 1 9 of 1891, so that the incidents of customary 
marriage, lohola and succession, arc provided for. This code, 
however, was rigid, and could be amended by statute only, 
which militated against its ready adaptability to changing con- 
ditions. This objection has, however, been met in section 24 
(1) of the Native Administration Act, 1927. Section 24 (2) of 
this act provides for the extension by proclamation of the native 
code of native law to Zululand in the province of Natal. Zulu- 
land is at present subject to the Natal Code of 1875. 

In the Orange Pi’ee State, principles of succession and 

1 [1907] T.S. 407. 3 [1010] T.S. 44fi. 

^ [1910] T.S. 964. [1916] T.P,D. 357. 
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giuiTdiaiiship according to native customs are recognized, while 
in the native re>serve of that province (Witzieshock) the cliief 
there is authorized to hear minor civil cases according to native 
law. 

Just as there were and are discrepancies in the Roman-Dutch 
law in the various provinces, there were more in the native laws, 
for native law was unwritten and unreportod. The judges of the 
supreme court have on several occasions expressed the view that 
the legislature should take steps to resolve the uncertainty as to 
the recognition of native law and custom. As native law is 
unwritten, we are witnessing, probabty in the only instance in 
the world at present, the development of Judicial law in this 
respect in its very early stages. Native custom is provable as a 
fact in each case until established by judicial decision. 

It is doubtful whether native law can ever he entirely assimi- 
lated by Roman-Dutch law. 

‘Thoir oustonis are so iaiterwovon witli tho social conditions unci 
ordinary institutions of tho Hativo population, that any premature or 
\dolent attomi>t to break thorn clown, or sweep tlioin away, would bo 
clangorous in the luglio.st degree. . . . Tho aim , . , should bo to wean 
tliern gradiially from those customs and to provide mac bin cry by which 
they may be enabled, in course of time, to emerge from fclioir uncivilized 
conditions, and join the. ranks of tlioir fellow-subjects, enjoying the 
benefits of a more enlightened system.’^ 

The legislative powers, however, for the reshaping of the native 
administrative and legal system has been provided the Native 
Administration Aot, 1927. 

Maxims in the Application of Native Lato, The following are 
the more important maxims in the ai3plication of native law: 

(i) Native law wdll only apply in disputes betAveen native and 
native, and not where one of the litigants is a European.^ 

(ii) Native laws and customs must be proved as facts. The 
court does not take judicial notice of them.^ 

(iii) In any matter where native law does not furnish a 
remedy, the ordinary law Avill apply,^ 

^ Ilejiort of the Cape Govermnent Cominission on Native Lmas and Cusiomit, 
1883, 

^ Msindo v, Moriarti/f 10 S.C. 339. 

^ Sengane v. Oondele^ 1 E.D.L. 195; bufc see Ngcobo v. Ngcoho, [1929] A.D. 
233. 

'* Willie Nguma v. Jemima Koni, 3 N.A.C. 102. 
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(iv) The courts will not apply law contraiy to public order, 
public policy, morality, cJiastity, equity or natural justice.^ 

(v) The courts will not enforce any claim which in any way 
involves a party to the dispute in slavery or iuunoraUt3^^ 

(vi) The courts will not recognize customs wliich are incon- 
sistent with the very essence of the conjugal union, e.g. incestuous 
marriages,^ 

(vii) The custom by which a woman is treated as a chattel 
' is abhorrent to the spirit of our law and of our constitution. . . . 
It is nowhere enacted that there is an heritable right in tlie en- 
forced services of a fellow subject of tlio crown, much less a right 
of property in the person of such a subject.’'^ 

(viii) Where the plaintiff has contracted a Cliristian marriage, 
she falls under the ordinary civil law of the Union ; any actions 
flowing from marital rights, such as damages for adultery, must 
be dealt with under Roman-Dutch law.^ 

^ Seo WhitQcltl, South African Native J^aWj p. 25, nnJ tUo cases Uiero cited. 
This is tlio ordinary inilo of public policy. 

^ Sengaue's Casct mpra, 

^ NggobeJa v. Sihele, 10 S.O, 346. 

* Se7iyane\^ Case^ /iupra. 

® Whitfiokl, South African Native Law, p. 5, an<I nni’oporto{l cases. Seo also 
section 22 of Act No. 3 S of 1927. 
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ADMINISTRATIVE TRIBUNALS AND 
ADMINISTRATIVE LAW 

The Title of law' as understood by constitutional lawyers is the 
application of the ordinary law of the land in the ordinary courts 
of the land.^ In most countries there now exists a scheme of 
administrative law and a number of administrative tribunals, 
and their existence is entirely foreign to the ideas underlying 
the 'rule of law', as that phrase is commonly understood. 

Administrative law comprises that body of rules and regula- 
tions drawn up under statutory authority which determines the 
position and liabilities of state officials, the rights and liabilities 
of private individuals in their dealings with the state, and the 
procedure by which these rights and liabilities are enforced. 

Adnlhastrative law in South Africa has not yet developed to 
the extent that it lias in Europe, but the increasing complexity 
of the national life has compelled the state to extend its authority 
and to entrust its officials witli new duties of management in 
every direction. This development has been entirely statutory. 
It is as foreign to the Roman-Dutch common law as it is to the 
English common law to have tribunals of semi-judicial juris- 
diction, controlling, by means of their powers of punivsliment, 
public business, and from which there is no — or only a limited — 
power of appeal. 

In South Africa, the need for governmental intervention by 
regulation is correspondingly less than in the United Kingdom 
or the United States or Canada, for the country is not as fully 
industrialized as are the older countries of the world, Almost all 
public utility services in South Africa are state-owned ; and the 
great industry of the gold mines of the Witwatersrand is subject 
to strict governmental supervision. In South Africa, also, 
magistrates have been given the duty of acting as administrative 
tribunals, especially in an appellate capacity. 

Before discussing administrative law in South Africa, it is pro- 
posed to give the reader certain illustrations of administrative 

^ Seo hifraj Chapter XXII. For important eritioiBin of tho ’rule of law\ seo 
W. Ivor Jeiininga, The Law and the Oonatiiulion (London, 1933). 
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tribunals and of adiuiniatrative powers in the framing of regu- 
lations. It is impossible to give more than a brief summary 
of the provisions of selected acts and regulations. Under the 
heading of railways and harbours attention is drawn to the 
immense powers of framing regulations, which bind the ordinary 
citizen of the country who uses the railways or is upon railway 
premises. For the breach of these regulations, the citizen can 
be punished only in the ordinary courts of the land. Administra- 
tive tribunals have, however, been set up to try and punish 
servants of the railway administration who have committed 
breaches of the regulations. But, be it noted, those servants are 
not Dxenapt from the ordinary law of the land as far as rail- 
way offences cognizable by the law courts are concerned. In 
South Africa, if such an offence is one cognizable by the courts 
(e.g. an offence which consists of malicious damage to railway 
property, negligence causing death or injuiy, or theft of public 
money), the offender would be brought before an ordinary law 
court. There are, however, matters such as indolence^n duty 
or gross discourtesy to the public which are not offences by 
ordinary law, but which certain railway regulations have made 
matters of misconduct. These matters are not cognizable by the 
ordinary courts, but railway administrative tribunals have 
powders to punish servants of the administration who are guilty 
of such misconduct, as w'^ell as servants who aro offenders against 
those railway regulations which are cognizable in the ordinaiy 
law courts. We thus liave an illustration of administrative law 
in the sense that it consists of regulations framed by the railway 
administration having all the authority of ordinary law and 
governing the conduct of ordinary citizens on railway premises. 
This is not administrative law in the sense that it is administered 
by an administrative tribunal. We have also an illustration of 
administrative laAv in the sense that the rules or regulations of 
this administrative law are made by the railway administration 
and are enforced by administrative tribunals. 

Next we may consider the public service. Here the regulations 
are framed for the purpose of enforcing discipline in the service, 
and the regulations are enforced by an administrative tribunal. 
The personnel of the administrative tribunals referred to above 
may vary in every case brought before it ; it may very often 
he the permanent head of a department ; it is rarely, if ever, a 
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person outside the railway or public services. There is no appeal 
to the ordinary law courts from these tribunals. 

Under the Mines and Works Act we have administrative or 
semi-judicial tribunals of another character. A government 
inspector is appointed and he has certain duties connected with 
enforcing the safety of emx>loyees in mines and factories. Where 
a regulation, which may be made by government officials or mine 
managers, is alleged to have been contravened, the inspector of 
mines or macliinery is constituted a court and he tries the offence . 
An appeal lies from his decision to a magistrate. This court, 
though it administers administrative law in the sense that the 
regulations are made by government officials for administrative 
purposes and not by a legislature in the ordinary sense of the 
word, more closely ajDproximates to an ordinary law court than 
an administrative court. It has jurisdiction, not over public 
servants, but over ordinary citizens working as employees in 
mines or working with exj>Iosives or dangerous machines. 

The next illustration of an administrative tribunal is the 
Miners’ Phthisis Board. This board is appointed by the govern- 
ment for tliree years. Its work is specialized and requires 
specialized knowledge, dealing as it does with claims for com- 
pensation for various stages of phthisis. It is assisted by medical 
advisers and hears evidence. Its work is x)artly administrative, 
partly judicial ; it hears claims ; it orders the claims to be met ^ 
it controls and administers funds. It is a board appointed by the 
government administering funds in wliich the government has an 
interest and regulating the relationship between iniuers’ phthisis 
claimants and the miners' j)lithisis funds, in the latter instance 
acting in a semi-judicial capacity, in the former in a imrely 
administrative capacity. 

In the next place we have the Road Transportation Board 
appointed by a minister to protect the interests of the depart- 
ment over which the minister presides, and in its discretion to 
restrict the activities of individuals competing with the business 
of that department. The ordinary courts are invoked to enforce 
the decisions of this body, but from these decisions itself there 
is no appeal to the ordinary courts. The Road Transportation 
Board is an administrative body with semi-judicial powers. 

The last illustration given is afforded by the immigration 
boards established by the Immigmnts' Regulation Act of 1913 , 
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Here, for reasons of Ivigh state policy, no appeal on the facts 

is allowed. Immigration is a state matter in wliicli a private 

individual has no rights and no privileges. The state is, in 

this instance, in a privileged position far above the ordinary 

individual. 

AVe do not refer to tlie defence force and the police and prisons 
services, for these are governed bj^ special codes of military, 
police, and prison regulations, which are calniost the same as tliose 
in the United lOngdoin. 

1, Illustrations of the Workings of Administrative 

Tribunals and Administrative Regulations in South 

Africa 

Railioays and Harbours. Under the Railways and Harbours 
Regulation, Control and Management Act, No. 22 of 191 G, the 
Railways and Harbours Board has made regulations controlling 
the speed of trains, the loading and delivery of goods, the manner 
in which passengers shall travel, the control of ships ^^ntering 
harbours, the duties and conditct of. the administration's ser-* 
vants, the crossing of railway lines, and generally ‘for tlie good 
government' of the railways and harbours, ‘and the main- 
tenance of order thereon and tlierein Tliese regulations provide 
penalties for any contravention thereof and iueludo fines up to 
£50 and imprisonment ui) to six months. Any contravention of 
a regulation by a servant of the administration may be deemed 
to be misconduct and may be severely jiunislied either by the 
law courts or by the administration. The act also creates other 
specific duties, and provides penalties for thou‘ contravention. 
Station-masters, insj)ectors, ticket examiners, and other railway 
officials have the power of arresting persons contravening the 
provisions of the act or the regulations thereunder, but such 
arrested persons must be handed over to the police immediately 
to be dealt with according to law. Under the act a whole array 
of regulations has been framed controlling the actions of per- 
sons using the railways and harbours, entering railway stations 
to welcome arriving friends or to make inquiries regarding trains. 
These regulations have all the effects of law and are enforced in 
the ordinary courts of the country, but the regulations are not 
made by parliament but by officials of the administration, and 
are framed for the better management, control, and administra- 
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tion of the railways and harbours. In that they are created and 
framed by the railway administration and not by the legisla- 
ture in the ordinary sense, they may he included in the term 
administrative law. 

Under the Railways and Harbours Service Act, 1925, the 
governor-general, or some person to whom the authority has 
been delegated, may appoint so many j)crsons as the service may 
require. The employment of all permanent members of the 
service is made secure by this statute, and servants of the ad- 
minist];ation may not be dismissed save under the provisions of 
the statute after an inquiry by an administrative tribunal. 

The act especially lays down that any servant who is charged 
with miscondnct shall be afforded an opportunity of being heard, 
and any admission or denial he may malce or explanation he may 
give shall be considered by the officer delegated for that purpose, 

A servant who is charged with misconduct of a serious nature 
may bo suspended temporarily from duty. The order of suspen- 
sion togr^her with the charge on which the order was made shall 
be delivered in writing to the servant suspended. The servant 
must immediately state in writing in reply to the charge whether 
he admits or denies it or he may give an explanation. 

When a servant is found guilty of misconduct, he may be 
fined, or his increments of pay be stop 2 :)ed, or his salary or wages 
or rank reduced, or he ma 3 '^ be ordered to resign, or he may be 
dismissed. A servant found guilty of a criminal offence in a court 
of law is i2)so facto dismissed ; if found not guilty he may still be 
charged with misconduct by the administration. 

If the servant denies the charge made against him, an inquiry 
must be held before an officer of the service. The servant is 
entitled to be present during the whole of this inquiry and must 
be afforded an opportunity of cross-examination, and of leading 
evidence, and he may have the assistance of another railway 
servant for the conduct of his defence or appeal. 

If the servant is found guilty and considers the decision of his 
superior officer wrong, he may appeal to a tribunal called the 
Disciplinary Appeal Board for his district which may hear 
further evidence, and the aj)pellaiit may be present and may 
cross-examine the witnesses. 

The Disoiiffinaiy Appeal Board consists of one servant elected 
for two years from the class of servants to which tlie ai)pellant 
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belongs and one servant iioininated by the administration for 
two years. The decision of this board is communicated to a 
prescribed officer wlio reviews the case and gives his decision. 
If such decision is in accordance with a unanimous decision of 
the board, it becomes a final decision. If the board lias diflBrcd, 
the accused may appeal to the general manager, and if dis- 
satished with his decision, he may veciuest the gonovaUmanager 
to forward the records of the case to the railway boai'd for 
revie\Y. 

Once the servant has exhausted the avenues of appeal allowed 
by the act, he has no further redress. Except in the circuiU' 
stances referred to hereafter, he may not appeal to the courts 
of law. 

The Public Service} Misconduct bj^ a servant in the public 
service consists of disobedience to the Inwful orders of a superior, 
negligence or indolence in the discharge of duties, inefficiency or 
incoinpetency from causes within an offender's own control, 
public criticism of the administration, taking part iiv^iolitics 
either actively or by merely belonging to a political jiarty, 
disgraceful behaviour or gross discourtesy in the (b’seharge of 
duties, intoxication, prodigality resulting in pecuniary em- 
barrassment to the prejudice of the faithful performanoe of his 
duties, the disclosing of information otherwise than in the 
discharge of liis duties, the acceiitanco of a private reward for 
service, the misappropriation of public money, the commission 
of a criminal offence, and the absenting himself without cause 
from jiis clut3^ 

Any officer of the public service who is charged with mis- 
conduct not of a serious character, shall be required to transmit 
in writing within the time specified in the charge a statement of 
admission or denial or an explanation in writing. If the charge 
is denied, the officer charged may be heard in his defence. If he 
is found guilty, either on his admission or explanation, or after 
being heard, he may be fined up to five pounds. 

The preliminary procedure is the same in the case of mis- 
conduct of a serious nature. If the chax'ge is denied inquiry 
must be held and evidence produced before a person delegated 
for such purjiGse by the Public Service Commission. The finding, 
on this inquiry, is final, but the finding must bo transmitted to 
^ Sqo Public Sorvico ami Poubjous Act, No, 27 of 1023. 
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the minister of the interior or the administrator of the ]:)rovince, 
as the ease may he, \vith a recommendation of the action to he 
taken . The offender may he discharged, fined, or reduced in grade. 

Mines and Works Acty 1011, Under tliis act the governoi*- 
general has made regulations for the proper -working and 
management of all mines, works, and machineiy, and ‘for better 
carrying out the objects and purposes of this Act These regula- 
tions prescribe penalties for any contravention thereof. As 
though it were not sufficient to have the huv made by govern- 
ment officials, the act gives the manager of a mine power to make 
special rules for the maintenance of order or disci2)liiic and the 
prevention of accidents in any such mine. The rules, when made, 
arc submitted through an inspector of mines to the government 
mining engineer who sends them to the minister of mines for his 
apiu’oval. When api^roved by him, and to the extent approved, 
they arc posted at a conspicuous place at tlie mine for fourteen 
clear days, and then have the force of law. 

An iirsjiector of mines, machinery, or explosives, may try any 
breach of a regulation or of any manager-made rule and may 
impose a fine not exceeding five iioiinds Avliich may be deducted 
from the employee’s wages. This trial does have the semblance 
of a trial in an ordinary court. The evidence has to be taken 
down in writing, an oath has to be administered to witnesses, 
who are liable under the law of perjury for false evidence, and 
witnesses have the same imvileges in respect of answering 
questions or jiroduciiig documents as they have in an ordinary 
court of law. An appeal from the inspector’s finding lies to the 
magistrate of the district, and the magistrate’s decision is final. 

Mmers' Phthisis Acts, The Miners’ Phthisis Board as at 
present constituted was established^ by Act No. 35 of 1025, and 
consists of a chairman and not less than three nor more than six 
other members, each of whom is appointed by reason of his 
special knowledge of the intricate subjects dealt with by the 
board. The board sits at least once a week, and in its sonii- 
judicial capacity deckles upon claims by miners for compensa- 
tion for having contracted ifiithisis. The board, for the purpose 
of deciding claims, may summons witnesses and administer an 
oath. Regulations governing the board’s duties are made by 
the minister of mines after consultation with the board, 

^ See Acts No. 34 of 1911 and No, 40 of 1919. 
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Motor Carrier Transporlation Ad^ 1030. This act empowers 
the governor -general to appoint a road transportation board 
consisting oi three members, and local transportation boards, 
also consisting of three members. It is the function and duty of 
these boards to i]ive>stigate any matter relating to motor carrier 
transportation and to submit recommendations to the minister 
of railways, to determine the volume and nature of motor carrier 
transportation over any proclaimed route, to receive and con- 
sider applications for motor carrier certificates over any route, 
and in its discretion to grant or refuse sucli applications, or to 
suspend or revoke certificates given. 'Plio decisions of local 
boards are subject to appeal to the road transi)ortation board. 

These road boards have been established in order to restrict 
the competition which road motor transport has set up against 
the railways of the Union. The railways in South Africa are 
state owned, and every effort is being made by the government 
to prevent the railway.^ running at a loss. (One method of dealing 
with the problem has been by establishing i*oacl board^onsist- 
ing of members appointed by the government to protect the 
government’s interests by refusing certificates for motor trans- 
portation), The members of the road boards may be dismissed 
by the government without the government being required to 
give any cause or reason for the dismissal. The powers of the 
board are such tliat they can entirely crush x)rivate conii:)etition 
against the railways; the penalties which the law imposes for 
contraventions of the act are fines up to one hundred pounds 
and imprisonment up to six months. 

Immigrants' Regulation Acts. Under the Act of 1913, the 
governor-general appointed certain immigration boards for the 
summary determination of appeals by persons who, seeking to 
enter or being found within the Union, have been detained, 
restricted or arrested as prohibited immigrants. Each board has 
jurisdiction in respect of certain ports of entry. The board con- 
sists of thi’ee members, its chairman is a magistrate, and each 
member is apj^ointed for a year. The hearing of an appeal 
against an immigration officer's decision is conducted in the 
presence of the appellant, who may be represented by legal 
advisers. The board may summon witnesses to give evidence 
under oath and to produce documents. The evidence must be 
taken down in writing, and the majority decision of tho board 
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is final and conclusive. No court of law in the Union, it is 
specially stated, lias jurisdiction to review, quash, reverse, inter- 
dict or otherwise interfere with any proceeding, act, or order 
of a board or the minister in relation to the restriction, deten- 
tion or removal from the Union of a person dealt with as a 
prohibited immigrant. But an immigration board has to reserve 
any question of law which arises, at the request of the parties, 
for the oinnion of the provincial division of the supreme court 
on a stated case, and this opinion may be taken to the appellate 
division. On the facts, however, as stated above, there is no 
aiipeal or review whatsoever. 

2. Judicial Control over Administrative Tribunals ^ 

The exact nature and extent of the discretion exercised by an 
administrative body depend on the empowering statute, and 
from this point of view the law by which these bodie.s are 
governed is merely part of the ordinary law of the land. The 
courts lhay not question the validity of the empowering acts 
of pai'l lament, but they may question both the validity of the 
regulations made under these acts, and the validity of the 
methods by which the administrative bodies exercise their 
powers. Regulations must not go beyond the limits of authority 
granted by the emi:)owering acts ; and the methods of adminis- 
trative bodies must not be ‘star chamber" methods. They have 
to conform to certain principles, not patent on the face of the 
empowering statutes, which the judges of the superior courts 
have either by a process of interpretation read into the einpower- 
ing statutes or, by reason of their inherent jurisdiction, have 
themselves assumed in order to prevent injustice. 

The immigration boards, to which we have referred, have in 
some respects the appearance of courts of inferior jurisdiction, 
but they are nevertheless very different from couits of law, for 
the act under which they are established espiecially lays clown 
that ‘no court of law in the Union shall, except upon a question 
of law reserved by a Board » . . have any jurisdiction to review, 
quash, reverse, interdict or otherwise interfere with any pro- 
ceeding, act or order, ... of a Board. ..." These are very strong 

^ Seo A. Lourie, *Adininistrativo Law in South Africa’ (South African Laio 
Journal y 1027, pp. 10 n,). 
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provisions and the courts have no option and must act (or 
refrain from acting) accordingly.^ 

The aboA^e provisions go farther than do other acts of this 
type. But even in the absence of such express prohibition, it 
is nevertheless held implicit in any statute that hands over a 
matter to the determination of any person or body of persons 
that the decision given by them shall be final and not subject 
to appeal. In Shadiach v, Union Governnimir this rule is clearly 
stated : ' It is settled law that where a matter is left to the discre- 
tion or the determination of a public official and where his 
discretion has been bona fide expressed, the court Avill not inter- 
fere with the result. If he has duly and honestly applied himself 
to the question which has been left to his discretion, it is im- 
]}ossiblo for a Court of law to make him change his mind or to 
substitute its conclusions for his own.’ This is true also Avliere 
an official body has reached a Avrong decision on the merits, by 
its misconception of the facts of the case.^ 

There are, hoAvever, certain qualifying rules that haA^^pplica- 
tion to the decisions of administrative tribunals. In tlie first 
l)lace, an administrative tribunal must act strictly within the 
scope of its delegated powers ; in the second place, it must act 
in good faith ; in the third place, its method of acting or its 
procedure must not be irregular. Each of these qualifying rules 
requires explanation. 

Jurisdiction. It is the duty of a court to determine in accor- 
dance Avitli the established rule.s of construction the meaning of 
an empoAvering enactment. The courts Avill not read a greater 
delegation.of poorer into the statute tJm?i they can ‘ Wliere 
Parliament takes aAvay the right of an aggrieved person to ap]fiy 
to the only authority Avhicli can investigate, and where neces- 
sary, redi’ess his grievance, it should do so in the clearest 
language. Courts of law should not be astute to construe doubt- 
ful Avords in a sense Avhicli will prevent them from doing Avhat 
is prima facie their duty, viz. from investigating cases of 
alleged injustice or illegality.’'^ 

^ See Union Government v. Fakir, [1923] A.D. 400; Narainsamij v. Prineixial 
Immigration Officer, [1023] A.D. 673. 

2 [1912] A.D. 642. 

® DoyU V. Shenher, [1915] A.D. 233; Haxvken v. MinerTi' FlithisU Board, 
[1920] W.L.D. 93. 

^ Per Innos C.J. in Rex v. Fad^ka, [1023] A.D. 281. ' 
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Where a statute gave the governor-general power to naal^e 
regulations for the licensing of jewellers, and he made a regula- 
tion which provided that no jeweller’s permit or renewal thereof 
shall be issued unless the commissioner of police certified that 
the applicant was a fit and proper person to hold such a permit, 
it was held that in the absence of direct statutory provisions 
it was not reasonable to suppose that the legislature contem- 
plated entrusting the fortunes and businesses of a large number 
of persons to the absolute discretion of an individual, without 
their having an appeal or being able to know on what ground 
objection is taken to them. If it had intended to confer such 
a power, the legislature would have said so. This delegation of 
power to the commissioner of police was not incidental and 
necessary to the original or main power, and therefore it was 
held that the powers conferred by the statute had been ex- 
ceeded and the regulation in question was ulim vires} 
Enactments delegating powers to individuals or administra- 
tive ti41;^mals must be strictly construed. If an act provides 
that a departmental inquirj^ into a charge against a civil servant 
shall be ordered by the head of a department, and it is in fact 
ordered by the assistant general-manager, the whole proceeding 
is invalidated } and if an education test is to be to the satisfac- 
tion of the minister, it must be to his satisfaction and not to 
that of an immigration officer.^ 

The meaning of a statute having been determined, the regula- 
tions under that statute must be strictly according to that mean- 
ing and strictly within the scope of that meaning, If the regula- 
tions themselves are valid, the administrative body has to act 
within the limits prescribed by the regulations. If the act and 
regulations lay down principles in accordance with which a 
discretion is to bo exercised, extraneous matters must not be 
taken into consideration. For example, when a minister is 
empowered to make regulations for the prevention of stock 
disease, he must not use those powers to inflict such a punish- 
ment as would be a warning to other persons. This was 
exceeding the powers granted him,^ for he was taking into 
^ Keen v. Oom'inissioner of FoUcCf [1914] T.P.D. 398. 

^ Gvildford v. Minielev of Railwmjs awjd Harfiours, [1020] 0.1?, D, 606 j and sqo 
Bradsluiw v. Union Government, [1030] N.P.D. 324. 

^ Shadiach v. Union Government, [1912] A. C. 042. 

^ Sinthen v, Minuter of Agmeultnre, [1910] T,P,D, 903. 

n a 
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consideration a matter which he was not entitled to take into 
consideration. Powers to prevent a disease cannot be used as a 
means of punishment. Similarly, the consideration of colour is 
not one which a statute ordinarily contemplates should be exer- 
cised by a body with delegated powers unless the empowering 
statute grants this power 

Under the power of testing the jurisdiction of an administra- 
tive body, falls the incidental power of testing the facts upon 
wliich the jurisdiction rests. A person born in the Union may 
not be deported. If an applicant claims he was born in the 
Union, and the immigration officer rejects that claim, the court 
has power to correct a decision that would have as its result the 
exclusion of the court^s jurisdiction. The immigration officer 
has no jurisdiction over a person born in the Union, and however 
strongly he may decide that the person in question is not born in 
the Union, if in fact he is so born, no decision of the immigration 
officer can change that fact. If, however, the court decides that 
the person in question is not born in the Union, it inter- 

fere with the immigration officer’s decision.^ 

Oood Faith. Any one who is given power to decide anytliing 
must listen to and consider both sides of the question. The 
courts presume that administrative bodies act fairly and im- 
partially.3 They must not act arbitrarily, capriciously, unreason- 
ably or in bad faith.^ If any one of these is proved as a fact, the 
supreme court will set aside the decision of an administrative 
body arilved at in an arbitrary, capricious or unfair manner. 
Procedure. Where a statute provides tlie procedure to be 

SwarU V. Pretoria Munidpaliiify [10^0] T.P.D. 187. Under the Immigrants* 
Regulations Act, 1913, any person or class o£ persons may on oconomio grounds 
or on account of standard or habit of lifo bo deemed a prohibited immigrant. In 
Hex V, Padsha, [1923] A.P. 281, it was hold that a notice deeming every Asiatic 
an unsuitable immigrant on economic grounds was good, as in view of the 
peculiar oconomio conditions of the Union the notice was not so unroasonablo 
as to justify the court in doubting that economic and not racial considerations 
wore the basis of the miniater’s decision , 

® Principal Immigration Ojficer v, Narainsamy, [1916] T.P.D. 274. 

® A refusal to give reasons for the decision might bo an important element 
in deciding whether there has been good faith, though administrative bodies 
are not compellable to, give reasons j they should, however, state why reasons 
are not given (Judes v. Jlegistrar of Mining Mights, [1021] T.P.D. 1016 j Jaffer 
V, Faroto ViUage Foard, [1920] O.P.D, 267 ; Stewart v. Witwafersmnd Liceyising 
Goitrt, [1914] T.P.D. I^IS ; Jajfer v. Wynberg MunidpalUy, [1916] C.P.D. 165). 
^ Garrett v. Alhafiy Licensing Courts [1618] E.D.L. 128. 
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followedj the statutory body is bound to follow such procedure 
strictly, and the court will set aside proceedings in which there 
has been any departure therefrom.^ 

Review of the procedure adopted is very different from 
reviewing the decision arrived at. Setting aside a decision by 
means of an application to the supreme court on grounds of 
jurisdiction, bad faith, or irregular procedure, is not a process to 
declare a decision wrong, but a process to set aside a proceeding 
which the legislature does not authorize. In the case of wrong 
procedure, even though the court will not go into the correctness 
of the decision, it will nevertheless set aside the proceedings on 
the ground that it is the duty of the supreme court to prevent 
a course which might have led to injustice. Administrative 
bodies, even where no particular procedure is prescribed, should 
acq^uaint the defendant with the nature of the charge he has to 
meet. He ‘must be given a fair opportunity to make any rele- 
vant statement which he may desire to bring forward, and a 
fair opportunity to correct or controvert any relevant statement 
brought forward to his prej^ldiea^^ Unless the statute so directs, 
it is within an administrative body's power to refuse to allow 
legal representation,® or to insist upon all tlie evidence being 
in writing only.^ The ordinary rules of evidence have no applica- 
tion before administrative tribunals. TJiey may take into con- 
sideration their own loiowledge. Here, perhaps, these bodies are 
most useful. They can quickly dispose of technical matters 
with which they are acquainted. 

The great disadvantage of administrative inquiry and decision 
is the danger of injustice, not by reason of bad faith, but by 
reason of lack of judicial-mindedness and absolute independence. 
The individual citizen does not feel and in fact is not safe and 
secure in his rights under bureaucracy. The whole question has 
become a very serious one, especially in view of the increasing 
powers of administrative tribunals and the existence of the legal 
principle that the individual has no power of redress for a wrong 

^ e.g. failtiro to comply with a statutory requirement as to the giving oC a 
notice {Hopetown Licensing Court v. Hyman, [1924] O.P.D. S). 

^ De Vcrtuil v. Knaggs, [1918] A.0. 679, quoted in Roasts Case, [1920] T.P.D. 1, 
» Balner v. SMR., [1920] A.B. 683. 

Porter v. Union Government, [1919] T.P.D. 234; Harlin v. Gape Licensing 
Court, [1924] A.D. 472; Fernandez v. South African Railways and Harbours, 
[1926] A.D. 60. 
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bona fide done to him by an administrative body acting in a 
semi-judicial capacity. He cannot sue for damages, cannot even 
recover costs unless he can prove mala fides. The official is pro- 
tected by the law ; he stands in a special position as against tlie 
ordinary citizen. ^ 

The truth is that the complications of modern life have 
necessitated and indeed accelerated the creation and growth of 
administrative tribunals. That they have come to stay — and 
that ill increasing numbers — ^it is impossible to deny. On the 
other hand, no system of jurisprudence has been worked out in 
South Africa in connexion with them as has been done in 
France. The dangers, then, lie not in the tribunals themselves, 
but in the possibility of injustice and arbitrary action under 
them. Even though it might be impossible to prove that this 
has taken place, yet the system is so divorced from the general 
rule of law that there is need for the utmost care on the part of 
parliament in granting administrative powers and in making 
provisions for reasonable and adequate judicial review: The 
system is almost in its infancy in South Africa ; and there is 
therefore opportunity for a thorough examination of its methods 
and implications. 

^ For the attitude of the courts to aflniinistrativo law in Canada, see 
W, P. M. Keiiiiody, * Aspects of Canadian Administrative Law’, in tho JurU 
dioal Review f Sept. 1934. 
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XX 

THE RIGHT TO PERSONAL FREEDOM 


No man may be arrested or imprisoned except in due course of 
law. The legal means for the enforcement of this principle are 
(i) by means of an action for damages, and (ii) deliverance from 
unlawful imprisonment. 

1, Redress for Wrongful Arrest 

If a person is wrongfully arrested, he may institute proceed- 
ings for the damage inflicted upon him. No matter if he be 
imprisoned for five days or five minutes his remedy still lies. 
This is the action for false imprisonment. False imprisonment 
is the wrongful act of imprisoning, or restraining the liberty of, 
any person without legal warrant or writ or other legal author- 
ity. It is not essential in an action for damages by reason of 
false imprisonment that the defendant shall have acted malici- 
ously. The mere false imprisonment or illegal arrest is by itself 
sufficient. The illegal arrest or detention complained of must 
have been made by or at the instance of the defendant, and the 
fact that he made a bona fide mistake is no excuse if he did not 
act according to law. This means that every ^vrongdoer is 
individually responsible for every unlawful or wrongful act in 
which he takes part, nor can he plead in his defence that he 
did it at the instigation of some one else or the order of a superior. 

Wrongs, it is readily seen, may be inflicted either by way of 
legal proceedings or without legal proceedings. For the latter 
there is the action of false imprisonment or assault or defamation 
and the like. But where a person maliciously and without 
reasonable or probable cause lays a false criminal charge against 
any one which has led to the prosecution of the latter, even 
though he be acquitted after a long or short trial, such person 
is liable in damages, and the principle of law in this, as in the 
former instances, though the phrase is not used in any of the 
many decisions upon which these propositions are based, is 
the individuars right to personal freedom, and so much so is 
this the case that even a malicious threatening of such right 
is subject to an action for damages. 
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But even tliis right of redress is in law insufflcient security for 
personal freedom. So jealous is the law of the right to personal 
freedom, that, in addition to punishing every kind of wrongful 
interference with a man's liberty, it provides adequate security 
that everyone who without legal justification is placed in con- 
finement shall be able to get free. This security is provided by 
wliat is known in the United Kingdom as the writ of habeas 
corpus and in South Africa as the writ de Imninc libero exhibendo. 

2. The Writ of habeas corpus or de homine libero 
exhibendo 

The object of this writ is that the person detained may bo 
produced before the court where his detention must be justified 
by the person detaining him. The writ de homine libero exhibendo 
corresponds very nearly to the English writ of habeas corpus. 
The one was to be found in the principles of Roman-Dutch law, 
when introduced into South Africa, the other in the common law 
and parliamentary enactments of England. While the prov isions 
of law in regard to the former writ are still fully applicable, 
they have been amplified by the j^riiiciples relating to habeas 
corpus. It has been laid down by the courts of South Africa 
that the rights to personal liberty which South Africans enjoy 
are substantially the same as those which are possessed by 
Englishmen, and that it is the bounden duty of the court (and 
it has inherent jurisdiction) to protect personal liberty wherever 
it is illegally infringed.^ Ei’oin the frequency in whicli the term 
habeas corpus has been used in our courts and not that of de 
homine libero exhibendo and from the fact that the courts have 
decided that the principles of habeas corpus are applicable in 
this country, the use of the Roman^Dutch term has fallen into 
disuse, and that of the English term has takeii its place. 

The procedure in the South African courts is by way of 
petition to the court setting out that a person within its jurisdic- 
tion has been wrongfully deprived of liberty, and the court 
issues a writ or order to have that person brought before the 
court and, if he has a right to liberty, the court sets him free. 
This order is directed against the person by whom a prisoner 
is alleged to be kept in confinement, to bring suoh prisoner before 
the court to let the court know on what ground the prisoner is 
^ In re Kok and Balie^ Buoh, 1879, p, 64, Soo Appondbc II of tliia book. 


THE RIGHT TO PERSONAL FREEDOM 425 

being confined and thus to give the court the opportunity of 
dealing with the prisoner as the law may require.^ The writ 
or order of the court can be addressed to any person whatever, 
be he an official, or a minister of the government, or the governor 
of a prison, or a private person, who has or is supposed to have 
another in custody. Any disobedience to the writ exposes the 
offender to summaiy punishment for contempt of court. 

It is to be noticed that the Roman-Dutch law required that 
the detention be made clolo malo (with wrongful intent), and 
without just cause. This could obviously lead to injustice as 
the detention might be made with a bona fide belief as to its 
necessity. The modern loractice derived from the principles of 
habeas corpus does not require wrongful intent. It is sufficient 
that the detention is wrongful or unjustifiable. 

It is thus seen that no arbitrary power can be exercised by 
anybody within the Union. The law is not a respecter of per^ 
sons. Where discretionary power is given, the law guards most 
jealousiy the rights to personal liberty. The supremacy of the 
law is not to be questioned. Nor doe.s the law in this matter 
discriminate between foreigner and citizen, between race, creed 
or colour. An instructive and illuminating judgment^ was given 
by the late Mr. Justice Mason in the Transvaal supreme court 
in 1906. A Chinese labourer, Li Kui Yu, was employed as a 
police sergeant at a certain mine -compound. Complaints were 
made in respect of the conduct of this Chinaman to a govern- 
ment official, the superintendent of the foreign laboxu depart- 
ment, to whom a request was made that this Chinaman should 
be repatriated. Acting upon that reque.st and in terms of 
section 7 of the Labour Importation Amendment Ordinance of 
190B, the superintendent had the Chinaman brought to his 
office, after he had been arrested and handcuffed, and he then 
confined him in a cellar. The compound-manager, noticing the 
absence of the Chinaman, consulted solicitors, and communi- 
cated with the superintendent, who replied that he intended 
repatriating the Chinaman under the Ordinance quoted. The 
compound-manager requested to see the Chinaman, but the 

^ It may happen that a prisoner lawfully arrested is detained for an excessive 
period without being brought to trial. In auch cases the Criminal Troceduro 
and Evidence Act, 1917, provides for the discharge of the prisoner. 

, ^ Li Kui Yu V. Superintendent of Labour ^ [1916] T.S. 181. 
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superintendent absolutely refused to allow him to have access 
to him. When the oompoiuid’'inanager asked to see the China- 
man for the purpose of getting a power of attorney signed in 
order that the Chinaman might employ legal advisers, the 
superintendent refused. Before the matter came to court, the 
Chinaman was sent out of the province to Durban. The learned 
judge remarked : 

‘I quite recognize that the duties of the Foreign Labour Suporiiitondont 
are very difficult and very responsible. Whore enormous powers such 
as those contained in the Ordinance are conferred on any official, it is 
hig duty to keep strictly within those powers. The coiu’t will see that 
laws of this kind are not stretched beyond tho powers which they 
really give and are intended to give. 

*In the first place tho CJiinaman was illegally arrested and illegally 
confined as- if he were a prisoner. Tho provisions of the law with 
reference to tho repatriation of labourers are clear. Under Section 7 of 
the Labour Importation Amendment Ordinance of 1907, “tho Suporin.' 
tendont may . . . order tho return to the country of origin ... of any 
labourer who ho has reasonable grounds for believing is a danger to tho 
exercise of the proper control of labourers on any inino”. I’llo hot wish 
for one moment to suggest that tho superintendent did not hona fide 
believe and that ho hatl not very good grounds indeed for believing that 
this particular labom'or was a clangor to tho exercise of the proper 
control of the labourers on the mine. But wlion an order under the 
Ordinance is given the Ordiniinco provides liow it is to bo carried out, 
Section 28 of Ordinance 17 of 1904 provides that if a labourer refuses 
to return to his country of origin he may be arrested without warrant 
and brougiit before a magistrate, who may pimish him for refusing, 
and only after that punishment can ho bo forcibly sent hack to his 
country of origin, Tho reason of that is perfectly clear. If any laboxiror 
has any hom fide complaint to make about the conduct of the officials, 
about his treatment or any other matter, he will liavo an opportunity 
when he comes before the magistrate to make that complaint and to 
obtain justice. One can see that a section of this kind is absolutely 
necessary to protect a labourer against being treated with the grossest 
injustice. His wages might be due, property of his might bo in the 
country, and there are many conceivable circumstances under which lie 
might have good grounds for objecting to return for the time being. 
Unless he can come before the Court the whole of those complaints are 
silenced, and the conduct of the officials can never be scrutinised, and 
he has no opportunity of getting j uatico , 

'Hext, the Superintendent was guilty of what was not perhaps inten- 
tionally but was in substance and in fact a tyrannical exercise of power— ** 
preventing anybody having access to the Chinaman. The only way of 
preventing a person being illegally done away with and illegally treated 
is to uphold to the fullest extent the right of evoxy person to have any 
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of his friends come and see him who choose to do so. To prevent the 
access of friends to any person is a most serious infringement of the 
liberty of any subject. The Superintendent is told that the solicitors 
wanted to see this man for the purpose of talcing instructions from him. 
It was even more serious for him to decline to allow the man to consult 
a solicitor or even to say whether he wished to see a solicitor. Even if 
the man had been a prisoner under legal confinement it would have been 
a very serious step to take to say that he would not be allowed to take 
any legal advice, to consult the person likely to help him, or take any 
stops in order to test whether liis confinement or the steps proposed to 
be taken were legal. The Superintendent must take the consequences 
of that act of his, 

'Lastly, where a person Imows or has reason to believe or ought to 
know that an application is being made to the Court for a certain 
purpose, if he takes any action before the Court can b© approached, the 
Court will regard that as an interference with the administration of 
justice, and will exercise its powers to prevent itself being defeated by 
anything of that kind,’^ 

The Chinaman was brought before the court and the superin- 
tendent was punished for contempt and ordered to pay the 
costs of the proceedings. 

^ Tliis statement of tho law was queried in Yamomoto v. Athersuch end Another, 
[1919] W.L.D. 105, as being too wide. There it was stated that ‘ wrongful intent 
is essential to tho crime of contempt of court. Whore an act is done with tho 
intention of defeating tho ends of justice or of obstructing tho court in its 
l\mction9, thoro is dolus, and the aot is punishable as contempt of couit, whether 
or not an order of the court is iri existonce,’ Seo Marechane*3 Case, 1 S.A.R. 27 j 
8igcan v, The Queen, 12 S.C. 266. 
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MARTIAL LAW AND ACTS OF INDEMNITY 

the Union there can be no snajvension of the Habeas Corpus 
Acts for the simi:)le reason that the Union has no sxicli acts. In 
a state of war or emergency a proclamation of martial law is 
made, and this proclamation has the effect of interrupting or 
suspending the ordinary functions of the courts in a proclaimed 
district in respect of the acts of the militaiy or police authorities, 
and the courts will not interfere with those authorities in regard 
to acts done by them, e,g. in regard to persons arrested and 
confined to jail under military authority. 

In the privy council case of Marais v. Megina,^ the appellant 
had been arrested near Capetown and detained in custody under 
military authority during the Boer war. Cape Colony, it must 
be remembered, was a British colony and the area'^around 
Cai)etown was comparatively peaceful. Marais petitioned the 
supremo court of the Cape of Good Hope for release on the 
ground that he had not committed a crime, or otherwise that 
he should have been arrested and tried according to the ordinary 
law as the ordinary courts were open. The privy council, refus- 
ing leave to appeal from the decision of the Cape court, held 
that where actual war is raging in the country, acts done by 
the military authorities are not justiciable by the ordinary 
tribunals. Martial law had been proclaimed over the district 
in which Marais had been arrested and in the district to which 
he had been removed, and in those districts the civil courts had 
no jurisdiction to call in question the propriety of the action 
of tlie military authorities. 

It is not to be supposed that martial law proclamations have 
in any sense the force of law. They camiot of themselves impose 
upon any persons legal obligations or duties not imposed by 
common law or by acts of parliament, A proclamation of martial 
law is a notice to the public and to the courts of law that a state 
of war or emergency exists and that, therefore, the public must 
obey the military regulations and instructions and that no court 
of law must interfere with any acts done by the military until 
> [1902] A.C. 109. 
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the proclamation of martial law is withdra\vn or peace and 
order restored. The production of the proclamation of martial 
law to any judge who has not read it is prima facie evidence of 
the existence of a state of war and extreme emergency, though 
the fact that a state of war or emergency exists may be proved 
by other evidence as well. The courts, however, would take 
notice of the proclamation of martial law, and its production 
would be a complete answer to any action brought against the 
authorities. The court would immediately declare that it has 
no jurisdiction to interfere with the acts of the military authori- 
ties during a time of war or emergency. 

An act of indemnity is something of an entirely different 
character. 

*An act of indemnity,’ says Dicey, ‘though it is the legislation of 
illegality, is also, it should be noted, itself a law. It is something in. its 
essential character, therefore, very different from the proclamation of 
martial law, the establishment of a state of siege or any other proceeding 
by whicih the executive government at its own will suspends the law 
of the land" It is no doubt an oxerciso of arbitrary sovereign power, 
but where the legal sovereign is a parliamentary a.ssembly, even acts of 
state assume the form of regular legislation, and this fact of itself 
maintains in no small degree the real no less than the appai*ent supremacy 
of law.’^ 

The nature of an act of indemnity, its recognition of the 
common law principle that every man is responsible for his own 
acts and cannot plead the orders of any one else in justification 
of wrongful acts committed, be he the governor-general or a 
cabinet minister, is best illustrated from Act No. 6 of 1922: 

ACT 

To provide for the withdrawal of martial law from operation 
in certain districts of the Transvaal; to indemnify the govern- 
ment, its officers and other persons in respect of acts advised, 
ordered or done in good faith in relation to measures taken for 
the prevention and suppression of disorder or disturbance, the 
maintenance of good order and public safety and in the ad- 
ministration of martial law; and fui'ther to enable special 
criminal courts constituted under the existing law to try certain 
classes of offences committed during the disturbances In those 
districts, 

(Asamted to May^ 1922) 

(Signed by the Governor ’’General in Engliah) 

^ A. V, Dicey, Law of the Conatitution (London, 1915), appendix x. 
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Preavible 

Whebeas, in prder that special precautions might bo taken in certain 
districts of tho Transvaal for the prevention and suppression of dis- 
order and the maintenance of public safety, the Governor- General, 
with the advice of the Executive Council, did on the tenth day of 
March, 1922 by Proclamation No. 60 of 1922, place those districts 
under martial law as martial law is imdorstood and administered in 
His Majesty’s dominions. 

And whehka^ it is desirable that martial law should now be with- 
drawn from operation in the said districts and that the gov eminent, 
its officers, and persons acting under them or ui^on their orders sliould 
bo indemnified in respect of acts and things in good faith advised, 
commanded, ordered, directed or done for the purposes for which 
martial Jaw was so proclaimed ; 

And whereas it is further desirable to make special provision wliereby 
persons charged with certain classes of offences committed in the 
course of disturbances prior to and after the proclamation of martial 
law as aforesaid may be tried by special criminal courts constituted as 
in the Criminal Procedure and Evidence Act 1917 is provided for the 
trial of other similar offences : 

Be it BNAC5TED by the King’s Most Excellent Majesty, the Se^aate and 
the House of Assembly of the Union of South Africa, as follows: 

Withdrawal of Martial Law 

1. As from tho date of the promulgation of this Act in tho Gazeitet 
martial law is withdrawn from operation in every magisterial district 
whicli was placed under martial law by Proclamation No. 60 of 1922 
and thereupon that Proclamation and any regulations, orders, and 
instructions issued under tho autliority of martial law and for the 
purposes of its administration shall, in respect of each such district, 
ceaso to bo of foreo and effect. 

Indemnity of Government and its officers ^ 

/or certain acts 

2. (1) No action, indictment, or any other legal proceeding whatovor 
shall be brought or instituted in any court of law in the Union 
against — 

(а) Plia Royal Highness tho Govornor-General j or 

(б) any member of the Executive Council of the Union ; or 

(c) any control officer or commissioned officer, as defined in the 
regulations -published under government notice No. 428 of 
1922; or 

(d) any person employed in the public service or tho railways and 
harbours service or in the police forces or defence forces or in 
any speoinl police force or in the prisons service of the Union ; or 

(e) any person acting under, or by the dirootion or with approval 
of, any ofificer, member or person aforesaid in any position or 
capacity, civil or military. 
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for, or on account of, or in respect of, any act or thing whatsoever, 
in good faith advised, commanded, ordered, directed or done on or 
after the tenth day of March, 1922, and prior to tho promulgation of 
this Act, for tho purposes of preventing or suppressing disorder in any 
such district or to maintain good order and public safety therein, or 
before that date, if such act or thing wore necessary in relation to the 
preparatory measures for the purposes aforesaid. 

Any such action, indictment, or any other legal proceeding what- 
ever which may have been commenced prior to the promulgation of 
this Act shall be discharged and shall become and bo made void. 

(2) Every such person as is described in sub -section (1) by whom 
any such act or thing has been in good faitli advi.sed, commanded, 
ordered, directed, or done, for the purposes in that sub -section 
described shall in respect thereof be freed, acquitted, discharged, 
released, and indemnified against all persons whomsoever, 

(3) Every act or thing referred to in sub-Boction (1) shall be pre- 
sumed to have been advised, commanded, ordered, directed, or done 
(as tho case may be) in good faith or, as far as it concerns acta done 
prior to the tenth March, 1922, to have been necessary until tho 
contrary is alleged and proved by tho party complaining. 

"^Sentences pronounced and arrests made under Martial Law 
confirmed and rendered lawful 

3, (1) Tho several convictions obtained before and the sentences 
passed by magistrates under tho jurisdiction conferred by tho regula- 
tions published under Government notice No. 428 of 1922 or any 
amendment of those regulations for offences thereunder are hereby 
confirmed in so far ns the same shall not have been set aside or 
reduced by or under tho authority of the Minister of Defence; and 
every person imdergoing such a sentence and confined to any prison, 
gaol, or lock-up or any other place whatsoever shall continue to bo 
confined therein or elsewhere as the Minister of Justice may direct, 
until the expiration of the sentence or until released by the Governor- 
General in. the exercise by him of the Royal mercy, or until otherwise 
discharged under lawful authority. Every such conviction and sen- 
tence shall be deemed for all puiposes to be a conviction and sentence 
of a duly and legally constituted court of law in the Transvaal, shall 
be carried out accordingly, and shall have the same consequences 
and effect. 

(2) Every person who, during the existence of martial law has in 
good faith and upon the authority of a control officer or com- 
missioned officer (as defined in the said regulations) been arrested 
or committed to or detained in any prison, gaol, or lock-up or in any 
other place whatsoever in respect of an alleged criminal offence 
(whether statutory, or at common law or against tho regulations 
aforesaid) shall bo deemed to have been as lawfully arrested, com- 
mitted, or detained as if tho arrest, committal, or detention had been 
under a warrant or order issued in accordance with law* 
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(3) Every recognimuce taken during the existeiico of martial law 
upon which a person accused of any offence mentioned in sub -section 
(2) hag been admitted to bail shall bo and is horoby declared to be 
in full force and effect. 

GeHain offences which may he tried before special criniincil 
courts comtitnted under Act No. 31 of 1017 

4. If tho Attorney- General of tlio Transvaal, upon a consideration 
of any preparatory examination where an accused person has been 
committed for trial, decides to indict sucli porson upon a charge of 
murder, or assault with intent to commit murder or assault with 
intent to do grievous bodily harm, or arson, or malicious injury to 
property, and states in writing to the Minister of Justice that the 
act alleged to constitute such offence appears to have been committed 
in one of the districts which was placed under martial law as afore- 
said and aj^pears also to have been committed in connexion with the 
disorder hereinbefore referred to or in connexion with tlie industrial 
dispute from which such disorder arose, the Governor- General may 
constitute a special criminal court to try such offence referred to in 
section two hundred and fifteen of, and siiecified in tho second 
Schedule to, the Criminal Procedure and Evidence Act, 1917„and the 
provisions of that Act relating to trials by a snporior court shall in 
all respects apply to the trial of any such offence. 

Short Title 

5. This Act may 1)0 cited for all purposes as tho Indemnity and 
Trial of Offenders Act, 1022. 

It must be noticed, first, tliat martial law is withdrawn by 
the act of parliament providing tlio indemnity ao tliat there is no 
period oi time allowed to exist between tbe withdi’awal of 
martial law and the passing of an act of indemnity during which 
aggrieved persons could institute proceedings for false imprison- 
ment or other wrongful acts. Secondly^ the iireamble recognizes 
martial law only as it is 'understood and administered in His 
Majesty’s dominions’. Thirdly, the government, its officers and 
persons acting under them or upon their orders, are indemnified 
in respect of acts done in good faith and for the purpose for 
which martial law was proclaimed, that is, for the prevention 
and suppression of disorder and the maintenance of public 
safety. So that any person who wantonly and in bad faith 
commits a wrongful and illegal act such as an assault upon an 
officer of the crown or a soldier carrying out government instruc- 
tions, or who commits highway robbery (all of which acts would 
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obviously not fall under the phrase ‘done for the purposes for 
which martial law was so proclaimed’), would be liable under 
the ordinary criminal and civil law. Fourthly, sentences of 
imprisonment imposed during martial law are confirmed. Lastly, 
it is to be noted that even the governor-general and the members 
of the executive council, as also persons acting under the direc- 
tion or with the approval of the authorities, are indemnified 
under the act, an illustration of the principle that all persons are 
subject to and under the law. 

There is an essential legal distinction between acts done in 
good faith to suppress rebellion or maintain order though those 
acts were not strictly necessary, and strictly necessary acts so 
done. In the language of Dicey, ‘a general is entitled to use any 
land which he req^uires for the purpose of military operations. 
It is again his right, and indeed his duty, when the necessity 
arises, to inflict instant punishment upon, and even, if need be, 
put to death, persons aiding and abetting the enemy. It is 
indeed' diflicult to picture to oneself any legitimate warlike 
operation or measure which, while war is raging in England, a 
general cannot carry out without any breach of the law what- 
ever.’^ The principle upon wliich a general acts in circvntistances 
such as these is the maintenance or restoration of order and the 
safety of the realm. His acts are usually justified by strict 
necessity. If he allows a civil court to remain open it is to allow 
it jurisdiction in matters wliich do not affect his main endeavour 
to maintain order or restore peace. By the strict necessity of 
the situation he takes upon himself and his officers and military 
courts the duty of maintaining order. Acts done by Mm in such 
circumstances are protected by the ordinary common law by 
reason of their strict necessity. Any person whatsoever who 
does azi act with the object of preventing riots, murder, or arson, 
if that act were strictly necessary, is protected under the com- 
mon law. But it is not always certain that acts done by the 
authorities in good faith are strictly necessary. To a jury, ex 
post facto, such acts may appear in a different light. Therefore, 
again using the words of Dicey, ‘whenever, at periods of national 
danger, a breach of law is demanded ... by considerations of 
political expediency, the law breaker whether he be a general 
or any other servant of the Crown, who acts bona fide and solely 

' A. V. Dicey, Laiv of the Constiiution, Appendix X, 
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with a view to the public interest, may oonfidently count on the 
protection of an -act of indemnity/^ 

This, then, is the chief object of an act of indemnity: to 
protect acts done in good faith though they were not strictly 
necessary. Strictly necessary actions are protected by common 
law, but acts not strictly necessary, when done in good faith 
and in times of extreme national emergency certainl3^ merit 
protection. It is in order to protect such acts, to quieten doubts 
and to legalize any sentence of imprisonment imposed during 
the existence of martial law, that an act of indemnity is required. 


* A, V. Licoy, Law of (he GonstikUiont Appondix X. 
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DEPARTURES FROM THE RULE OF LAW 


Dicey j in his Law of the Gonstiiution^ remarks that ‘two features 
have at all times since the Norman Conquest characterised the 
political institutions of England. The first of these features is 
the omnipotence or undisputed stn)remacy throughout the whole 
country of the central government, . . . The second of these 
features, Avhich is closely connected with the first, is the rule 
or supremacy of law/ The same features, generally, may be 
said to be true of the political institutions of South Africa, With 
the fii'st we have already dealt. The second jn'ovides some 
interesting data for ethical comment. 

Explaining what he means by the ‘rule of law’, Dicey says: 

‘ (i) We mean, in the fir.nt place, that no man is pnnishabio or can bo 
lawfully mQ,do to suffer in body or goods except for a distinct breach 
of law established in the ordinary legal manner before the ordinary 
courts of the land. 

‘(ii) We mean, in the second place, wJien wo speak of the “rule of 
law’’, as a characteristic of our country, not only that with us no man 
is above the law, but (what is a different thing) that hero every man, 
whatever be his rank or condition, is subject to the ordinary law of 
the realm, and amenable to the jui’isdicfcion of the ordinary tribunals.* 

It is our intention to discuss various aspects of South African 
legislation in their relation to the features of British constitutional 
law as outlined by Dicey when dealing with the principles under- 
lying the USD of the phrase ‘ the rule of law In doing so, we shall 
confine ourselves to a discussion of the following propositions : 

(1) A person residing within the Union may lawfully bo 
punished without any trial before the courts, 

(2) A person residing within the Union may lawfully be 
punished by a court which is not an ordinary court of the 
country, but a special court, specially constituted to try 
a particular person for a particular offence. 

pKoposiTiON I : A 'person residing within the Union may lawfiilly 

be punished without any trial before the courts. 

As a result of the industrial disturbances in South Africa in 
1913, the riotous assemblies laws were amended and codified 
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in the Riotous Assemblies and Criminal Law Amendment Act, 
No. 27 of 1914. Intended at first to deal only with industrial 
disturbances, it was amplified and amended to deal wdth the 
relationship between the black and white races of South Africa 
by the Riotous Assemblies Amendment Act, No. 10 of 1930, 
and the Native Administration Act, No. 38 of 1927. 

The first section of the Riotous Assemblies Act, 1914, provides 
that whenever a magistrate acting under special authority of 
the minister of justice has reason to apprehend that the public 
peace would be seriously endangered by the assembly of a par- 
ticular public gathering in any public place, he may prohibit 
the assembly of that public gathering in any public place in his 
district either by publication or by oral jniblic announcement. 
Any person who thereafter takes part in such a prohibited 
public meeting, either by speaking or listening or remaining at 
that public place, may be arrested and punished, and the meet- 
ing may be dispei'sed by the police, who, as a last resource may 
use fire-arms. 

The Act of 1930 amplified this section by adding the following 
subsections: 

(12) Whonevor the Minister is satisHod that any person is in any area 
promoting feolings of hostility between the European inliabitanta 
of the Union on tho ono hand and any otlior section of tho 
inhabitants of tho Union on the otiior hand, lio may by notice 
under his liand, addressed and delivered or tondorod to such 
person prohibit him, after a period stated in such notice, being 
not less than seven days from tlie date ofsiicli tlelivery or tender, 
and during a period likewise stated therein, from being within 
any area defined in such notice, ... 

(13) Tf any person to whom a notice has been delivered or tendered 
under sub-section (12) requests the Minister in writing to furnish 
him with tho reasons for such notice, and witli a statement of 
the information which induced the Minister to issue such notice, 
the Minister shall furnish such person with a statement in writing 
setting forth his reasons for such notice and so much of tho 
information which induced the Minister to issue such notice as 
can, in his opinion, be disclosed without detriment to public 
policy. 

• (14) Subject to tho proviso to sub -section (12) any person who contra- 
venes or fails to comply with any notico delivered or tendered 
to him in terms of sub -section (12) sliall be guilty of an offence 
and liable on conviction to tho penalties provided in sub -section 
2) and he may at any time after tho expiration of the period of 
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not less than seven days stated in such notice be removed by 
any member of the police force duly authorized in writing by any 
commissioned police officer from any area wherein he is prohibited 
to bo in terms of sub -section (12), 

(16) Whenever any person who has received a notice in terms of sub- 
section (12) is necessarily put to any expense in order to comply 
with such notice, the Minister may in his discretion cause such 
expense, or any part thereof, to he defrayed, out of public funds 
and may, further, in his discretion, cause to be paid out of such 
funds to such person a reasonable subsistence allowance during 
any period wliilst such notice applies to him. 

It is in subsection (14) that the departure from the rule of law 
as understood by Dicey is seen. A person may be removed out 
of a district or even a province without any trial whatsoever.^ 
He has no redress at all, It is true that a person may be charged 
and convicted for failing to obey the minister’s order, but the 
only purpose of such conviction would bo extra jmnishment or 
deportation out of the country under subsection (16), and not 
for purposes of removal out of the district, for subsection (14) 
gives Hie ■minister such right of removal without any conviction. 
Dicey’s first xirinoiple is violated because ‘a man is punishable 
or can be lawfully made to suffer in body or goods without a 
distinct breach of law established in the ordinary legal manner 
before the ordinary courts of the land Under this act a man 
has no trial at all ; he cannot claim to be heard in self-defence. 

The Riotous Assemblies (Amendment) Act, 1930, introduces 
into South African constitutional law certain provisions some- 
what related to what is Imown as the press law of certain 
European countries, Writing in ISSGy Dicey stated : Un Eraiice, 
literature has for centuries been considered as the particular 
concern of the State. The prevailing dootrine, as may be 
gathered from the current of Ei'ench legislation, has been; and 
still to a certain extent is, that it is the function of the adminis- 
tration not only to punish defamation, slander, or blasphemy, 
but to guide the course of opinion, or at any rate to adopt pre- 
ventive measures for guarding against the propagation in print 
of unsound or dangerous doctrines.’^ The press laws went much 
farther than the attempt to prevent the publication of seditious 
literature, a restriction which exists also in South Africa and in 

^ Cf* the provisions of the Natal Native Code, suprut Chapter I. 2 (vi),' infrUf 
Chapter XXV. 1. 

* Law qf the Constitulmi (London, 1916), p. 250. 
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the United Kingdom, They were a genuine attempt to control 
the expreBsion of opinion. In some European countries it is a 
punishable offence, and a ground for tlie suspension of the 
publication of a newspaper, to print articles which may engender 
ill feeling between sections of the community. It is this latter 
aspect of the press laws which have appeared in South Africa. 

Section 1 of the Biotous Assemblies (Amendment) Act, 1930, 
adds the following subsections to Section 1 of Act No, 27 of 
1914: 

(7) Whenever the Governor -Gonoral is of opinion that the publication 
or other dissemination of any documentary information (ns 
defined in sub-section (11) is calculated to engender feelings of 
hostility between the European inhabitants of tlio Union on tho 
one hand and any other section of the inhabitants of the Union on 
the other hand, he may by a notice published in the Gazette and 
in any newspaper circulating in the area wlioro the said docii- 
montary information is made available to the public, prohibit any 
publication or other dissemination thereof. 

(9) Any person affected by a prohibition under sub -section (7) may, 
within fourteen days after the first publication of tho Tiotico con- 
taining such prohibition, apply to the provincial or local division 
of the supreme court having jurisdiction within tlio areas referred 
to in Bub-seotion (7) to set such prohibition aside, and if he proves 
to the satisfaction of such division that tho doeuinontavy informa- 
tion to which such prohibition applies is not of such a nature that 
the natural and probable result of its publication or other dissemi- 
nation will bo to engender feeling.s of hostility between tho Euro- 
pean inhabitants of tho Union on the one hand and any other 
section of tho inhabitants of the Union on the other hand, such 
Division may set such prohibition aside. 

Closely akin to the provisions of the law set opt above, are 
the provisions of the Native Administration Act, No, 38 of 
1927. Section 29 lays down that: 

(1) Any person who utters any words or does any other act or thing 
whatever with intent to promote any feeling of hostility between 
Natives and Europeans shall be guilty of an offence and liable 
on conviction to imprisonment for a period not exceeding one 
year or to a fine of one hmidred poimds, or both. 

(2) If it appears to a Magistrate on information made on oatli that 
' there are reasonable grounds for suspecting tlmt there is upon 

any premises within his jurisdiction — 

(a) anything as to which there are reasonable groimds for believing 
that it will afford evidence as to the commission of any such 
offence j or 
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(6) anything as to which there are reasonable grounds for believing 
that it is intended to be used for the purpose of eommitting 
any such offence, 

he may issue his warrant directing a policeman or policemen 
named therein, or all policemen to search such premises and to 
seize any such thing if found and take it before a magistrate. If 
any magistrate before whom any such case is brought is satisfied 
that it is anything which may reasonably bo calculated to cause 
or promote any feeling of hostility between Natives and Europeans 
he may by writing authorise the destruction thereof or its confisca- 
tion to the Crown but no such order shall be carried into effect 
until a period of one month has elapsed after the date of such 
order and the decision of the magistrate in that behalf shall bo 
subject to review. 

(3) The Governor- General may order tlmt, during a period specified 
in the order, a person convicted under sub -section (1) — 

(а) if ho is not a Native, and if the offence wag committed in any 
area included in the Schedule to the Natives Land Act, 1913 
(Act No. 27 of 1913), or any amendment thereof, shall not enter 
or be in any such area ; or 

(б) if he is a Native, and if the offenco was committed outside any 
such area, shall not enter or be in any place outside any such area. 

A conviction for a contravention of any of the provisions of 
section 1 of the Riotous Assemblies (Amendment) Act or of 
section 29 of the Native Administration Act, 1927, renders the 
offender, if not born within the Union, liable to deportation. 

We see from the above that there exist side by side in South 
Africa legal provisions of two kinds for the prevention of the 
dissemination of written or spoken opinions or statements which 
may be calculated to cause feelings of hostility between the 
Europeans and the natives. The prevention of these prohibited 
doctrines may be enforced either by a court of law or by the 
executive government without recourse to a court of law. In 
the latter case we have a departure from Dicey^s first illustra- 
tion of his conception of the rule of law, that no man may be 
punished without proof of a breach of law in the ordinary courts 
of the country. In itself, this departure is not a breach of the 
rule of law, for the law itself (which is a law created by the 
supreme legislature and illustrates the sovereignty of parlia- 
ment) empowers and authorizes the minister of justice to act 
without first bringing the alleged offender before a court of law. 
This, possibly, is not a very serious departure from Dicey’s rule 
of law, or rather from a conception of what the rule of law should 
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be, but it nevertheless is an illustration of the tendency to that 

effect in South African enactments. 

PuoPOSiTioiT III A rcsidmjf ivilMn the. Union may law- 

fully be punished by a court ivhich is not an ordinary cotirt of 
the couninjy but a s^^^oial court, S2)ecially constituted to try a 
particular pei'soii for a particular offence. 

There are certain kinds of offences for which the offenders 
may be brought before special courts. Juvenile offenders are 
brought before a juvenile court, certain native offences are tried 
before certain native courts, and certain administrative offences 
in the public services are punished by administrative courts. 
But all the above courts, to use a %vide enough descrii)tion, are 
permanent courts functioning continuously or from time to 
time, witli regularly appointed officers. There exists in South 
Africa, however, another kind of court, which, as its name im- 
plies, is a special criminal court. The Riotous Assemblies Act, 
1914, created this special criminal court. 

This act considered that there were certain offences, which, 
taken together with particular circumstances, made it inadvis- 
able to have them tried before a jury. Contraventions of the 
law relating to riotous gatherings, the dissemination of seditious 
propaganda as described above, and contraventions of the law 
relating to the use of violence in industrial disputes, are not 
fit subjects, in the excited state of public feeling, to be brought 
before a jury for the reason that a sufficiently imj^artial jury 
may not be found. The attorney -general may inform the minis- 
ter of justice that if an accused person were tried hy a jury, the 
ends of justice may be defeated, and the governor-general may 
thereupon constitute a special criminal court to sit without a 
jury. This court consists of either two or three judges of th^ 
supreme court, whose decision shall be unanimous when there 
are two judges, or by a majority when there are three judges 
constituting the court. The court is created to sit at a specified 
time and place and to try certam specified offences ; when its 
specified labours have been completed, it ceases to function. 
The fact that it has been created must bo reported to parliament 
by the minister of justice,^ 

^ See substantially the same provisions in section 4 of Act No. 6 of 1 022 (inur- 
doT, assanlt, arson, in a district T 7 h 6 re martial law has boon proclaimod) and in 
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It is quite possible, in view of the conditions of the country and 
because juries in the country districts will not convict persons 
trapped under the diamond laws, that special courts will be set 
up to deal with such offences. These courts, however, will differ 
from the kind of special court which we have considered because 
they will have a permanent existence and will not be set up to 
try a particular offender or offenders for particular offences, and 
then cease their existence. 

This departure from a conception of the rule of law is also not 
a very serious matter, and is given as an illustration of the steps 
taken by the government to deal with offences in times of 
tumult.^ 


section 215 of the Criminal Procedure and Evidence Act, 1917 (treason, sedi- 
tion, public violence, offences against the laws for the prevention of illicit 
dealing in precious xnetals and Btonos, and the supply of liquor to natives and 
coloured persons). 

^ The two principles of Dicey, as quoted on p. 436, Imvo been subjected 
within recent years to important criticisms. In thi.s connexion, reference 
may bo made inter alia, to W. Ivor Jennings, The Law and ih& Oonstiiution 
(London, 1933), pp. 44-51, 205-210, 252-203, 




PART VII 

THE GOVERNMENT OE THE NATIVES 




INTROBUCTION 


We have already dealt with the administration of justice as 
specifically affecting the native po^nilation and with the applioa'- 
tion of native law. We xH’opose, in this part of the work, to 
discuss the executive administration of the native population 
which numbers about five and a half millions, to examine the 
extent to which local government has been granted to them, 
their system of land tenure and land administration as it affects 
'them, and the manner in which they are taxed. 

The most striking characteristic of legislation by the Union 
parliament is the differentiation, often most necessary, which is 
made between the European and the non-European races. It is 
impossible in a work dealing only with constitutional law to deal 
exhaustively with the many laws which discriminate against the 
native* and, coloured races. We can give only a few examples to 
show the nature of that discrimination. Most of these examples 
are not given in a spirit of criticism, for this is a legal and not 
a political work. But where glaring examples of injustice arc 
disclosed, such as in the provisions of the Native Service Con- 
tract Act, 1932, attention is diwvn to such injustices. At the 
same time, those who do not understand tire native races of the 
Union and the problems created by the presence of a numerically 
predominant element in the poimlation which is entirely dif- 
ferent in habits of life and the standard of living from the 
European population, should he extremely cautious in critioism. 
The vast majority of natives are still so backward in all the 
attributes of civilization, so easily influenced to mischief and 
agitation, so lacking in a sense of responsibility, that they may 
rightly be described as chilchen who require not only the 
guidance of the European but often his firm direction in their 
own affairs. 

In order to avoid confusion, it is well to explain in what sense 
the term ^non-Eui'opean' is used in South Africa. There is 
constant use in South Africa of the terms ‘non-Europeans h 
‘natives', ‘coloured persons', and ‘coloured races', and these 
terms need explanation. There have been a number of judicial 
definitions of the above expressions, but the best guide to their 
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meaning is to be found in the Natives Taxation and Develop- 
ment Act, No. 41 of 1925, and the Liquor Act, No. 30 of 1928. 
Using these statutory definitions as a basis, we may define the 
various terms as follows: 'native' means any member of an 
aboriginal race or tribe of Africa, and includes a Busluiian, a 
Hottentot, and an American negro 'coloured person' means 
any person who is not entirely European or entirely native, and 
the term excludes an Asiatic but includes the class of persons 
known as Cape Malays;^ 'coloured or non-European races' 
includes all persons who are not European or 'white'. The 
difference between a person classed as a ' coloured person ' and 
one who is a member of the ' coloured races ' is simply that the 
latter includes Indians, Chinese, Japanese, &c., whereas a 
'coloured person \ except for the inclusion of Cape Malays, does 
not include an Asiatic but refers particularly to tlie persons who 
are a mixture of European and native. Brand says, 'A coloured 
person is not a Kaffir, He is a person of mixed white and black 
blood. Coloured men vary in colour between all the 'shades 
which are not quite white or quite black/ 

Nom^ in South Africa, there apply, in greater or less degree, 
certain statutory restrictions upon the liberty of all persons who 
are 'not quite white' or European, a certain differentiation of 
legal status which prevents them from enjoying the privileges 
ordinarily enjoyed by Europeans. As far as Asiatics are con- 
cerned, we may dismiss the topic by stating that generally 
speaking they have all the restrictions which the natives liave, 
and very stringent provisions are contained in the law to prevent 
them from circumventing it. For example, Asiatics or com- 
panies which are controlled by Asiatics cannot own immovable 
property, and if any person holds shares or land in trust for 
Asiatics, he is liable to the heaviest penalties.® 

^ *Tha beafe teafc of whetlioi: a persoiv ia on ftboriginal native is appearaneo. 
A person whoso general appearance is that of an aboriginal native must be hold 
to be such despite traces of European blood’ (Rex v. Willett^ 10 S.C. 168; and 
see Rex v. Parrott^ 10 S.O. 452), 

® *It is in the gradations of colour between black and white that difUcultios 
may occur, but when once it is established that ono of a man’s nearest ancestors, 
whether male or female, was black like a negro or Kaffir, or yellow like a Bush- 
man or Hottentot or Chinaman, ho is regaixied as being of other than European 
descent’ (and therefore eolourod) (per do Villiors O.J, in Molhr v. Kciinoi} 
School Gommiitee, [1911] A.D. at p. 643.) 

* See Transvaal Asiatic Land Tenure Act, No. 35 of 1932. 
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We have already seen that natives are excluded from electoral 
privileges.^ The next instance is their exclusion from liquor 
privileges. Under the Liquor Act of 1928 (except for certain 
exempted non-Europeans) only white persons may purchase, 
sell, consume or be in possession of intoxicating liquor. The third 
instance of non-equality under the law is to be found in the pro- 
hibition of any person save a European from owning land or 
residing in certain areas in the Union.^ The fourth restriction 
upon the native population may be called a restriction upon 
their freedom of movement and is to be found in the Pass Laws 
and in the Natives (Urban) Areas Act, which are discussed in 
Chapter XXV . 2 (ii) . Another impost upon natives will be found 
in the Native Service Contract Act, 1932.3 Some of these 
restrictions are necessary not only for the good government of 
the whole population but also for the protection of the morals 
and health of the natives themselves. The natives are un- 
accustomed to the consumption of liquor, which not only makes 
them more iiTesponsible than it does Europeans and therefore 
more dangerous, but may easily, if unchecked, destroy the 
whole native population. They do not understand the proper 
use of fire-arms, and if natives were allowed to possess them, 
they would use them on the slightest provocation. They are 
not, generally, educated for electoral privileges, though in 
matters of local government which closely concern their daily 
lives, they show quite an aptitude with a little European 
guidance. However, they are under the laws peaceful and 
anxious to progi’ess. 

^ Seo Chapter X. 2 (b) and Chapter XXIII. 1. 

« Seo Chapter XXVI. 1. * Seo Chapter XXV. 2 (iii). 



XXIII 

REPRESENTATION 01^^ THE NATIVES 


!♦ Parliament 

Wi2 have already dealt with tlie representation of tlie natives 
in the parliament of the Union.^ We pointed out that four 
senators were appointed by the goveriior-genoral-in-council on 
the ground mainly of their thorough acquaintance, by reason 
of their official experience or otherwise, with the reasonable 
wants and wishes of the coloured races in South Africa. ^ Further, 
the South Africa Act preserves in the election of members for 
the house of assembly the franchise la\vs of the different colonies. 

In the Cape province no distinction was made before the 
Union between Eiuropean and native, and a large number of 
natives who are qualified in respect of property or salary, as 
well as educationally, are included in tho electoral rolls. In 
Natal natives are entitled to become paiiiamentaiy voters only 
with the specific authority of the governov-geueral. The number 
so authorized is negligible. In the TraUvSvaal and Orange Free 
State the natives have no franchise, nor have they the franchise 
in South-West Africa. The franchise laws for the provincial 
councils are the same as those for parliament, but in the Cape 
province natives and coloured persons, if qualified to be voters, 
may be elected to the provincial council. 

2. The Native Affairs Commission 
In order to compensate for the lack of any voice in the govern- 
ment of the country, the Native Affairs Act, No. 23 of 1920, 
established a native affairs commission, wfiich consists of three 
to five Emopean members holding office for an indefinite period 
and presided over by the minister for native affairs. Tho 
members, though in receipt of salaries as commissioners, may sit 
in either house of parliament. The functions and duties of tho 
commission include the consideration of any matter relating to 
the general conduct of the administration of native affairs, or to 

^ Seo supra. Chapter X. 2 (ft). 

® Soction 24 oC tho South Africa Act, 1000. 
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legislation in so far as it may affect the native population, and 
the submission to the minister of its recommendations in any 
such matters. Its functions are thus merely advisory, but ade- 
quate means are reserved to it of placing its views before tlie 
cabinet and j^arliament should its recommendations not be 
accepted. For example, the commission may require the minister 
to place its recommendation together with a memorandum of its 
views on any action of the minister contrary to such recom- 
mendation, before the governor^generahiii-coiincil, and there- 
after all the papers must be laid before parliament, as well as 
the views of any dissenting member of the commission. 

The principles which the commission considers should underlie 
its duties are the following *. (i) that it is established primarily 
and essentially to be the friend of the native peoples, and, as such, 
the needs, aspirations, and progress of the natives should be 
considered sympathetically by it ; (ii) that it is the adviser of the 
government in matters affecting the interests of the jiatives ; 
(iii) that it should endeavour to win the confidence of the natives ; 
and (iv) that it should strive to educate public opinion so as to 
bring about the most harmonious relations possible between the 
white people and the black peoiffe in South Africa. The com- 
missioners have travelled widely tliroughoiit the Union for the 
purposes of the closer study of native problems and of coming 
into contact iDersonally with native points of view. They have 
dealt with a number of specific matters of native administration, 
and have investigated certain general questions of native policy, 
such as Jiative taxation and education, the Jaws, the control 
of natives in. urban areas, laud administration, and the extension 
of the system of local native councils as contemplated by the 
Native Affairs Act, 1920. They have, in addition, conducted 
inquiries into special matters of native interest referred to them 
by the government for investigation and report. 

3* Native Conferences 

The Native Affairs Act, 1920, also provided for the summoning 
of conferences of native persons and bodies representative of 
native opmion, with the object of enabling the government to 
gauge more accurately the state of native thought and feeling, 
and of affording to those not otherwise represented the oppor- 
timity of exi}ressioii their views. The first of such conferences, 
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which was attended also hy the native affairs commission, was 
held in 1 922. Subsequent conferences have discussed i>riiicipally 
proposed legislation affecting natives, submitted to them by the 
government.^ 

The section of the Native Affairs Act, 1920, regarding native 
conferences reads as follows : 

16. (1) TJio Governor- General may, tho roeornmonclation of the 
Commiftaion, eonveiio confer onees of chiof«, mcuibors of native 
councils and prominent natives, and of native clelcgatcs invited 
from any association or union inuporting to represent any native 
political or economic interest, witb a view to tho ascertainment 
of the sentiments of the native population of the Union or of 
any part thereof, in regard to any mea'SLirij in so fai' as it may 
affect such population. 

(2) Such conferences shall bo assisted In their deliberations by 
persons to bo designated by the Minister of Native Affairs, -vvlio 
is hereby empovrered to authorise any oxpondituve which he 
may consider desii'able in this connection from moneys appro- 
priated by Paiiiainenfc for tho purpose, 

The representation of native opinion in the governineiit of the 
country is entirely inadequate. Even tlie native affairs com- 
mission, invaluable as it is, does not sui>ply the need of a 
permanent body of native representatives who could represent 
the native point of view through either the minister or the native 
affairs commission. 

Tile affahs of the natives in matters of local government, where 
that has been allowed them, have been condnotod so well that 
a little more may be done in the way of having a non-European 
native commission, who would possibly exercise an enormous 
influence for good amongst the natives. 

^ CoiifovQucos have been held aumially (voni 1^22 unill 1927 j ono was hold 
in 1930. It was not considered noeesaary to convono conforonces in 1928, 1929^ 
193X-V3. 



XXIV 

LOCAL GOVERNMENT OE THE NATIVES 


1 . Local Councils 

Unbeii the Native Affairs Act, 1920, the governor-general, on 
the recommendation of the native affaii's commission, established 
local councils over areas set apai'fc fox* natives. These councils 
consist entirely of natives and have not more than nine members. 
An officer of the public service is designated by the ininister of 
native affairs to preside at the meetings of a local native council 
and generally to act in an advisory capacity to it. 

Any local council may, within the area for which it is estab- 
lished, ^xrovide («) for the construction and maintenance of roads, 
drains and furrows, and for the xxrevention of erosion ; (b) for an 
improved water supixly ; (c) for the suxxpression of diseases of 
stock by the. construction and maintenance of dipping tanks and 
in any other manner whatsoever; {d) for the destruction of 
noxious weeds ; (c) for a suitable system of sanitation ; (/ ) for the 
establishment of hosixitals ; (g) for the improvement in methods 
of agriculture ; (h) for afforestation ; (i) for educational facilities ; 
and generally for such purposes which can be regarded as ixroper 
to local administration as may be committed to it by direction 
of the governor 'general. A local council may acquire and hold 
land or an interest in land for carrying out any of the above- 
mentioned piuposes. It is the duty of each local council to advise 
the native affairs commission in regard to any matters which 
may affect the general interests of the natives represented by 
mcli local council, and to furnish its views on any matter upon 
which the minister of native affairs or the native affairs com- 
mission may request its advice. 

Each local council may make by-laws in regard to any matter 
entrusted to its care, and may prescribe the fees payable for the 
services it renders. The by-laws have to be approved by the 
governor-general and published in the Gazette and they then have 
the force of law. Contraventions of the by-laws axe punishable 
at the instance of the crown, but the fines imposed are paid over 
to the local council concerned. Each local council may levy a 
rate not exceeding one pound in any year upon each adult male 
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native ordinarily resident within the area for which it is con- 
stitnted. If any native upon whom such rate is levied is liable 
to any direct tax to the government specially imposed upon 
natives, such government tax is abated by tlie amount of the 
rate levied by a local councih The revenue of each local council 
thus consists of the rates levied, the fees collected under by- 
laws, the fines recovered for contraventions of by-laws, as Avell 
as donations or grants of public moneys by the government and 
others. If the application of the Native Affairs Act is found to 
conflict in any area udth the ordinary system of local govern- 
ment, the governor-general may by jiroolaniation in the Gazette 
declare the extent to which the system of local government shall 
apply in that area, and he may make siicii further provision as 
in the circumstances may be expedient for reconciling the con- 
flict between the local councils and the ordinary system of local 
government. Local councils are designed to be real local govern- 
ment bodies, independent of European control in their delibera- 
tions. The officials of the government act in an advisory capacity 
only. More than fifteen local councils have been established and 
their work has given much satisfaction both to tlie government 
of the country and to the natives themselves. 

The most famous of the local councils is the Glen Grey District 
Council, which was established under tlie provisions of the Glen 
Grey Act (Cape), No, 25 of 1894. It consists of the magistrate 
of Lady Erere as chairman, six natives nominated by the 
government, and six natives elected by the location boards 
established under the act. The revenues of tlie council are 
derived from the rates levied in terms of the act and are sjDont, 
subject to the approval of the government, in the interests of 
the natives, on dipping tanks, roads, the encouragement of 
agriculture, irrigation, and public health. 

2, General Councils^ 

Whenever it appears that any of the powers conferred upon 
local councils can, in any two or more areas for which local 
councils have been established, be more advantageously 
exercised by a single body with jurisdiction over all those areas, 
the governor-general may, with the approval of the native 

^ A groat portion of this section is takon from iho Official Year Book of the 
Vniotii Chapter XXVI. 
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alfairs commission, establish such a body to be called the general 
council of such areas. This general council consists of such 
number of representatives from each of the local councils as the 
governor “general, with tlie advice of the native affairs coni' 
mission, may determine. An officer of the public service may be 
designated by the minister of native affairs to act as chairman of 
the general council. The chairman of each of tlio local councils 
shall, if required by the minister, attend the meetings of the 
general council in an advisory capacity. The general council so 
established has such powers as the govenior-general, on the 
advice of the native affairs commission, may allocate to it, and 
the local councils shall upon such allocation cease to exercise 
the powers so allocated. 

The establishment of general councils under a formal constitu- 
tion dates from the beginning of 1895, when district councils 
were created in four districts of the Transkeian territories, the 
four being united in what was called the Transkeian General 
Councih In, 1903 the system was extended to the seven districts 
of Tembuland and East Griqualand, when the name of the 
larger body was changed to Transkeian Territories General Coun- 
cil. J3y 1924, with one exception, the mainly European district 
of Mount Currie, all districts within the Transkeian Territories, 
excluding Pondoland, had accepted the council system and fell 
iinder the jurisdiction of the Transkeian Territories General 
Council. In 1911, the council system in a somewhat modified 
form was extended to Western Pondoland, and the Pondoland 
General Council was established, and in 1927 its jurisdiction 
was extended to Eastern Pondoland. 

Under the provision of Pi'oclamation No. 279, November 18, 
1930, the Transkeian Territories General Council and the Pondo- 
land General Council were amalgamated, with effect from 
January 1, 1931, into a general council styled the United 
Transkeian Territories General Council, and the combined 
organization now functions for all districts in the Transkeian 
Territories, except Mount Currie. Proclamation No. 279 of 1930 
laid down that the seat of the Transkeian Territories General 
Council should be at Umtata, and that its meetings should be 
convened at that place from time to time by the chief magistrate 
of the Transkeian Territories upon dates to be fixed by him : 
it vested in the amalgamated body all powers previously enjoyed 
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by the constituent councils in their respective areas of jurisdiction 
and provided for the transfer of all property, assets, and liabilities 
of the old councils to the new body ; it prescribed that all oflicers 
and employees of the Transkeian Territories General Council and 
the Pondoland General Council should become ojficers and em- 
ployees of the United Transkeian Territories General Council, 
and that as such they should retain all their existing and accru- 
ing rights. 

Each district council in the Transkeian Territories, with the 
exception of Liisikisiki, Libode, and Umtata, consists of the 
magistrate of the district and six members and is constituted 
in the following way: Two members of each council are nomi- 
nated and appointed by the governor -general. Eor the appoint- 
ment of the other four, each district is divided into four electoral 
areas known as sections, and the local taxpayers and native 
quitrent i)ayers in each section elect three rei^resentatives. 
Thereafter these representatives nominate, in the territories 
other than Pondoland, four of their number, and in tlio territory 
of Pondoland, two of their number, to be recommended to the 
governor-general for appointment as district councillors. The 
chiefs of Eastern and Western Pondoland nominate two local 
nominees for appointment by the governor-general as niembers 
of each district council within their resj^eotive areas. Odie chiefs 
of Eastern Pondoland, Western Pondoland, and Tembuland 
are ex officio members of the Lusikisiki, Libode, and Umtata 
district councils respectively. Each district council meets in 
the ordinary coui'se six times a yeai\ but special meetings may 
at any time be summoned by the magistrate of the district. 

A revision of the constitution was undertaken in 1932 and 
was in due course given the force of law under Proclamation 
No. 191 of October 24, of that year. Provision was made therein 
for the constitution of an executive committee, consisting of the 
chief magistrate, three magistrates appointed from time to time 
by the chief magistrate, and four native members of the general 
council, elected annually by the council for appointment by the 
governor-general. The executive committee is responsible for 
the administration and control of the following council affairs : 
appointment, discipUne, and dismissal of pensionable officers*, 
scholarships ; the establishment of new agricultural institutions ; 
new agricultural institution buildings ; acquisition and disposal 
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of farms; establishment, acquisition, and disposal of planta- 
tions ; consideration of tenders for any service, the lowest tender 
for which is over £100 ; and the institution of legal proceedings. 

The United Transkeian Territories General Council consists 
of three native members from each council district, nominated 
and appointed in a prescribed manner, together with the chiefs 
of Eastern and Western Pondoland and Tembulaiid. The magis- 
trates of the council districts are entitled to attend and to take 
part in the deliberations at all meetings of the general council. 
The chief magistrate is the chairman and chief executive officer 
of the council. 

The councils are constituted as advisories to the administra- 
tion, associating the people with the control of local funds, giving 
them a voice in the disposal of affairs intimately affecting their 
own interest, training them to constitutional methods of ex- 
pressing their wishes in regard to local and general policy, and 
also keeping the government in touch with native feeling. De- 
bates cover' a wide range of subjects, including the revision of 
laws jrarticularly affecting the native population, such as native 
marriages and inheritance, education, diseases amongst stock, 
control of commonages, forests, &g. Questions come before the 
general council directly by motions introduced by magistrates or 
members, and also on submission from district councils and 
references from the government, frequent use being made of the 
committee system. The resolutions of the councils having been 
taken on the subjects placed before them, the responsibility for 
action thei^on rests on the magistrates, the treasurer, the chief 
magistrate, the minister, or the governor-general, according to 
the importance of the matters involved. 

In local administration the various district councils stand to 
the general council in the relation of individual parts of a single 
body. They are the executive organs of the general council, 
which distributes amongst them such duties as dipping opera- 
tions, road maintenance, and supervision of commonages, but 
remains ffiiaiicially responsible for tlieir actions. Strictly speak- 
ing they have no separate income or expenditme, but there is one 
common treasm'y into which all revenues flow and which is 
chargeable with the cost of the different services authorized. 
This arrangement has the twofold merit of aUowmg for local 
variations and ensuring, under better control, the accumulation 
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of fiincls whicjh enables the undertaking of projects beyond the 

means of any single district organi^iation. 

Prior to 1026 the main source of revenue was a rate levied 
auiiually by the governor-general and capable of variation in 
amount according to the advice of the general council. It was, 
however, always fixed at lOi?. payable by every male adult in 
the area under the council’s jurisdiction. 

The Native Taxation and Bevelopmout Act, H)25, supersedes 
all previous systems of native taxation. Under the piwisions 
of the act the general council receives the quifcronts collected 
in all council districts, which were hitherto paid to the govern- 
ment, and in addition, the local tax of 10tS\ payable in respect 
of every hut or dwelling in a native location, according to the 
number of wives, not exceeding four, for whom the taxpayer is 
responsible. Quitrent paj^ers are exempted from local tax, 

111 general, the district councils are responsible for the initia- 
tion of expenditure proposals which are collated and laid before 
the general council in the form of annual estimates ^f expendi- 
ture, After revision by the treasurer the votes of the council 
are taken thereon, and^tliey are then submitted for the approval 
of the governor-general. Council operations einlnnce the main- 
teiiance of roads and the construction of new ones, the con- 
struction and repair of dipping tanks, bridges and causeways, 
the provision and upkeep of wattle i}lantations, prevention of 
soil erosion, the dipping of large stocks, grants in aid of fencing 
of arable allotments and of hospitals ; and lastly, its own institu- 
tions for the teaching of agriculture, and for the improvement 
of stock breeding amongst natives and experimenting in and 
encouraging the cotton-growing industry. As a. general rule the 
council is not in receipt of government or provincial grants, nor 
does it, within its area, levy rates upon Emopeaiis, who never- 
theless share in most of the benefits accruing to ratepayers from 
council expenditure. 

3» Orange Free State Native Reserves^ 

In connexion with other areas of the Union, there are in the 
Orange Free State three areas reserved for the exclusive occu- 
pation of natives. In the Witzieshoek Reserve, the chief of the 
tribe Avho is appointed by the government, exercises a limited 

^ This eeetionis takenfrom tho Ojjlcial Year Uooh o/ihe Union, Clmpter XXVI, 
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jtirisdietion in civil cases but none in criminal cases, is exempt 
from tax, and is bound to give all the Tequired assistance for the 
preservation of order and peace within the territory. Tlie repre- 
sentative of the government, who is responsible for the adminis- 
tration of the reserve, is known as the commandant, and is an 
officer of the native affairs department. In civil cases there is 
an appeal from the decision of the chief to the commandant, and 
in criminal cases the commandant has all the powers granted to 
courts of resident magistrates. The commandant must reside 
within the reserve, and is charged with the collection of native 
taxes therein. He Iceeps a register of all male persons in the 
reserve, as well as of the number of huts, and exercises a general 
oversight over the affairs of the reserve. 

In addition to the.se officials, there is a board constituted • 
under Ordinance No. 0 of 1007, con.sisting of seven members. 
Five of these are natives of the reserve and two — tlie chairman 
and the vice-chairman — are Europeans, All the members are 
nomimted by the government. The powers and duties of the 
board include the maintenance and repair of roads (other than 
main roads), the inwision of water supply and sanitary services, 
and the establishment ai^d support of schools in consultation 
with the education authorities. The board is empowered, subject 
to the approval of the government, to make such regulations as 
may be necessary for carrying out these functions, and for other 
purposes connected with the management of the reserve. 

In the Thaba ’Nchu and Seliba Heserves, an officer of the 
native affairs department, with the rank of as.sistant native 
commissioner, is responsible for the administration of the 
reserves, each of which has, moreover, a local board constituted 
under the provisions of the Native Reserves Ordinance, No. 6, 
of 1907 (Orange Free State). 

The various native reserve boards in the Oratige Free State 
are, under the provisions of tlie Native Taxation and Develop- 
ment Act, 1925, paid the local tax collected from natives 
within their respective areas of jurisdiction. 

4* Mission Stations^ 

Under Act No. 29 of 1909 (Cape), certain mission stations, in 
which land was held in trust by the missionary body for the 
^ Soo footnoto, page 456. 
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native and coloured^occiipants, were brouglit under a system in 
which a definite grant of land was made to the missionary body 
for the purposes of its work, and the remainder of the station 
was demarcated and reserved for the registered occupiers. For 
the control and regulation of the native or coloured community 
thus established, a board of management is provided by the act. 
The* board consists of six membcia elected by the iregistered 
occupiers and three appointed by the govoriior-gcneral, and is 
presided over by the magistrate of the disti’ict. The board is 
endowed with certain of tlie duties and functions of a village 
management board, mainly the control of roads, fences, sanita- 
tion, water supply, and the use of the commonage, and it has 
power to make regulations in regard to tliose matters, subject 
to the approval of the governor-generaL The board may levy 
a rate of not less than 10^. per year on each registered occupier 
for the purpose of defraying the cost of administration* 
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THE EXECUTIVE ADMINISTRATION OF 
NATIVE AFFAIRS 

We have already seen that the natives are without any direct 
representation in the government of the Union. They do not 
elect any representatives to parliament and are consulted, if at 
all seriously, in a very indirect manner. Parliament, therefore, 
is not responsible, in the usual political sense of the word, to the 
natives for the legislative enactments which it imposes upon 
them. 

There is even less direct control, either by the elected rex^re- 
sentatives of the European population in x)arliainent, or by the 
natives outside parliament, over the executive administration 
of native affairs. The minister for native affairs carries out 
administratively the decisions of the governor-general, made 
through the cabinet. In so far as the natives are concerned, the 
governor-general is the supreme chief. In practice as well as 
in theory, the cabinet exercises for tlie governor-general a 
despotic power of administration as well as of legislation which 
has no parallel in any democratic country anywhere in the 
world. Executive despotism in South Africa is not the result of 
the absence of x>oliticaI representation for the natives ; nor lias 
tlie absence of political rei^resentation made executive despotism 
nccessaYy, The two problems are entirely unrelated to each 
other. Both executive despotism and iiolitical representation 
could exist side by side without any conflicting results, and in 
tlie best hiterests of the native x^opulation. For, though a con- 
siderable number of natives may in time emerge from the black 
mass of the native xiopulation as civilized as ordinary Europeans, 
the vast majority of the native x^opulation is still in its political 
infancy, It is impossible to apjily an eighteenth-century Euro- 
pean philosophy of democracy to a x^opiilation which has hardly 
emerged from a twelfth-century system of serfdom. Nowhere 
in the world, we venture to suggest, does there exist a system of 
executive despotism similar to the executive aebninistration of 
native affahs in South Africa. In other portions of Africa we 
may see an absolute control of the native population ; but this 
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control is control by an external. power ; there is no pretence to 
parliamentary government- In the Union, however, wo see all 
the trappings of parliamentary government side by side with 
the absolute and autocratic power of a despotism. 


1, The Governor-General as Supreme Chief of the 
Natives 

The South Africa Act provides that : 

147. Tho control and administration of native affairs and of matters 
specially or difforontinlly aflboting Asititicff tliroiighout tho Union 
shall vest in tho Go vernor'Gonoral* in-Council, who sliall oxorciso 
all special j^owors in regard to native administration Ji it her to 
vested in tho Governors of tlie Colonies or oxorcisod by them as 
supremo chiefs, and any lands vested in the Governor or Governor 
and Executive Council of any Colony for tho purpose of re.sorvos 
for native locations shall vest in tho Govenior-Gonerabin- 
Council, who shall exorcise all special powers iti relation to such 
ro.serves as may hitherto liavo been oxerci sable by any such 
Governor and Executive Council, and no lands set aside for the 
occupation of natives which cannot at the establislunent of tho 
Union bo alienated except by an Act of thci Colonial Legislature 
shall be alienated or in tiny way diverted from tho purpoaos for 
which they are sot apart except uiidor tho authority of an Act 
of Parliament. 

Section 147 does not affect the legislative authority of parlia- 
ment or of the provincial councils. It refers only to the adminis- 
trative powers of the governor-general respecting natives and 
Asiatics,^ Por example, the making of regulations for the super- 
vision of native locations falls within the powers of the governor- 
general-in-council under this section.^ 

Section 1 of theNativeAdminiatrationAct, 1927, provides that: 

1. The Governor- General shall bo tho flupromG chief of all Natives in 
tho provinces of Natal, Transvaal, and Orange Free State, and shall 
in any part of tho said Provmces be vested with all such rights, 
immunities, powers, and authoi‘itie.s in rospeot of all Native.s as 
are vested in him in respect of Natives in the Troviuco of Natab^ 

The powers of the supreme chief are to .be found in that 
remarkable document, the Natal Code of 1891. The relevant 
sections of the code are the following : 

^ Rex V, Amody [1922] A.D, 217. 

^ Sdumhii V. Bmoni MunicijyaUlyy [1023] T.p.D. 289.' 

** Ab amended by soction 2 of Act 0 of 1929. 
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32. The Supreme Chief for the time being oxerci-ses in and over all 
Naiivea in the Colony of Natal all political power and authority* 

33. The Supremo Chief appoints all Chiefs to preside over tribes or 
.sections of tribes; and also divides existing tribes into two or 
more parts » or amalgniriate.s tribes or parts of tribes into one 
tribe, as necessity or the good government of the Nati\^eB may, 
in his opinion, require. 

34. The Supremo Chief-iji-Council may remove any Chief found guilty 
of any political offence, or for iiicompetoncy or other jii.st cause, 
from his position as such Chief, and also order his removal with 
Ins family and property, to another part of the Colony. 

3fi. The Supremo Cliiof has absolute power to call upon Chiefs, 
District Headmen, and all other Natives, to supply armed men 
or levies for tho defence of the Colony, and for the suppression 
of disorder and rebellion within its borders, and may call upon 
such Chiefs, District Headmen, and all other Natives to personally 
render such military and other seu’vieo. 

36. The Supreme Chief lias power to call upon all Natives to supply 
labour for pvibUc works, ov for tho general need of the Colony. 
This call or coimnancl may be transmitted by any person autho- 
VisedT.so to do, and each Native so called upon is bound to obey 
.such call, and render such service in person, unless lawfully 
released from siicli duty. 

37. The Supremo Chief, acting in conjunction with tho Natal Native 
Trust, may, when deemed oxiicdient in tJie goncral public good, 
remove any tribe or tribes, or portion tliorcof, or any Native, 
from any part of the Colony or Location, upon such terms and con* 
ditions and arrangements as ho may determine.^ 

38. Tlie orders and directions of the Supreme Chief, or of the Supreme 
Chief-in-Council, may be carried into execution by the Secretary 
for Native Affairs, or by the Administrators of Native Law, or 
by otlier officers authorised for tho purpose, and in respect of 
all such acts the various officers so employed shall bo regarded as 
tho deputies or representatives of the Supremo Chief, or of tho 
Supreme Chief ‘in-Coiiiicil, as tho case may bo. 

39. The Supreme Chief, in the oxeroise of tho political powers which 
attach to his office, has authority to punish by fine or imprison- 
ment, or by both, for disobedience of his orders or for disregard 
of his authority. 

40. The Supreme Chief is not subject to the Supremo Court, or to any 
other Court of Law in the Colony of Natal, for, or by reason of, 
any order or proclamation, or any other act or matter whatsoever 
committed, ordered, permitted, or done either personally or in 
Council. 

^ CL tho proviBiouB of tho Kiotous Assemblies Amendment Act, 1930, which 
are dealt witli suprut Chapter XXII. 
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The supreme chief acts administratively through the minister 
of native affairs. 

Nowhere else in the British Empire does such an arbitrary 
code exist. In the Gape, there is in the I’ranskeinn Territories, a 
purely native area in the eastern portion of the province, a chief 
magistrate at the liead of tlio natives, and he possesses wide 
administrative and judicial powers. He occupies the iiosition 
of a paramount chief, all executive and nearly all judicial power 
being concentrated in his hands, and a good deal of legislative 
or quasi-legislative authority also vests in him. In tlie Cisltei 
(which is a native territory to the west of the Kei river) there is 
a chief native commissioner who exercises the powers and 
duties which the minister from time to time may prescribe. In 
Natal, the chief native commissioner deals administratively 
with native affairs throughout the lu’ovince including Zululancl. 

In the other districts of the Union there are either magistrates 
or native commissioners who exercise the pow'ers and perforin 
the duties which the minister may from time to tiraonpref^oribe. 
The minister may also appoint superintondent.s to control 
native locations. 

Regarding chiefs, the governor-general may recognize or 
appoint any pemon as a chief or headman in charge of a tribe or 
location, and he may at any time depose him. There arc regula- 
tions prescribing the duties, powers, and privileges of such oliiofs 
and headmen. A great number of chiefs and headmen are subsi- 
dized by the government. In some cases a fairly substantial 
allowance is paid according to the services rendered, but in most 
eases the allowance is small, and is made as a token of recogni- 
tion rather than as a remuneration for aerviecs. Their powers, 
duties, and jurisdiction vary in diffex’ent ixarts of the country. 
All serve under district officials (magistrates or native com- 
missioners) and are in charge of tribes or locations, for whose 
conduct they may be held responsible. 

The most remarkable feature of the Native Administration 
Act, 1927, is the extension of the powers of the supreme chief 
regarding legislation by proclamation. The governor-general 
is empowered to alter any existing laws and make new laws for 
the native areas included in the schedule to the Natives Land 
Act, 1913, or any future designated native area. Every procla- 
mation issued by the governor-general under the aot must be 
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laid upon the table of both houses of parliament, and parliament 
may alter or repeal such proclamation by resolution of both 
houses. The governor-general may also by proclamation amend 
the Natal code of native law, but such a proclamation can 
only take effect a month after publication. The governor- 
general may also make regulations for the prevention of mis- 
conduct and disorders, the control of the movements of natives, 
and for such purposes ^as he may consider necessary for the 
protection, control, imj^rovement, and welfare of the natives, 
and in furtherance of pieace, order and good government Regu- 
lations may also be made for the control of certain native 
villages and townships. 

2p The Control of Natives 

(i) The Natives {Urban Areas) Act, 1923, Section 85 of the 
South Africa Act granted to the provincial councils power to 
make ordinances in relation to local aiithorities and all matters 
whichdn the opinion of the governor-geiierabin-council were of 
a merely local or private nature. Section 147 of that act, how- 
ever, as we have seen, vested in the governor-geiierabin-council 
the control and administration of native affairs throughout the 
Union. The native affairs department has, therefore, since 1910 
been concerned in this connexion with the oversight of all regu- 
lations submitted for approval and the preparation of legislation 
affecting natives. The conditions prevailing in the urban native 
locations in all the jawinces of the Union had been far from 
satisfactory. This may be attributed to the attitude of local 
authorities toward the native, the jiassive indifference or occa- 
sionally active hostility of the natives themselves, and the 
admitted inadequacy of the existing native legislation. Local 
authorities derived their powers of native regulation in native 
matters from laws which were characterized by a wide diver- 
gence of policy between the legislatures of the pre-Union 
colonies. It was not until 1928 that appropriate legislation was 
passed to deal with the problem of natives in urban areas. The 
Natives (Urban Areas) Act, No. 21 of 1923 is a comprehensive 
enactment providing, in terras of its title Tor improved condi- 
tions of residence for natives in or near urban areas and the 
better administration of native affairs in such areas; for the 
registration and better control of contracts of service with 
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imtives iu certain areas and the regulation of the ingress of 
natives into and their residence in such areas ; for the exemption 
of coloured persons from the operation of pass laws; for the' 
restriction and regulation of the possession and the use of Kaffir 
beer and other intoxicating liquor by natives in certain areas 
and for other incidental imrposes'. Generally it dciines and 
describes the powers and the duties of urban local authorities 
in respect of the native population within their areas, requiring 
them to set aside land for the accommodation of the natives 
who are legitimately within their boundaries. It provides, in 
oases where it may be expedient, for the coini:)ulsory residence 
of natives, with certain exceptions, in locations, native villages, 
or hostels, find gives to the local authority powers of expropria- 
ting land and borrowing money to meet the res})oi\sibility 
thrown upon it. It lays clown certain principles to be followed 
in the administration of native affairs, such as the establishment 
of a native revenue account and of native advisory boards, and 
makes provisions for government inspection. In yiew 'of the 
responsibility thrown upon local authorities, the governor- 
general is authorized to confer or exercise by proclamation 
certain poAvers of control, Avhereby the native populatioji may 
be limited to the number legitimately required for the needs 
of the community. These poAvers may also bo exorcised in 
industrial areas other than those under tlio jurisdiction of an 
urban local authority. The act i)rohibits the introduction of 
intoxicating liquor into locations, native villages, or hostels, but 
alloAvs, subject to varying circumstances, the private broAving of 
Kaffir beer or its inanufecture and sale by the local authority. 
(This privilege has not yet been exercised by local authorities,) 
It further limits the right of trading in a native village or loca- 
tion to native enterprise or, if that should not bo adequate, it 
authorizes municipal trading in these areas. 

(ii) Pass Laws, Pass laAvs based on various statutes are in 
operation throughout the Union, with the excej^tion of the Cape 
Province (excluding the Transkei), Avkere the natives (unless 
accompanied by Ih'^e stock) enjoy entire freedom of movement. 
The pass system is one under Avhicli every native must possess 
a document of identification issued by the native affairs depart- 
ment. This document describes the native tribe, father, place 
of birth, &c. The argument in favour of the retention of this 



EXECUTIVE ADMINISTBATIOX OF NATIVE AFFAIRS 46,1 

system, w]iic]i has earned, the bitter hostility of the natives, is 
that it is the only means of reference wliich the European has 
in regard to the illiterate and ignorant type of native, and the 
only means of identifying criminals and controlling the move- 
ments of natives.^ In most urban areas a curfew system prevails, 
and natives are prohibited from being in a public place after 
nine o^clock, as their free movement during the night, it is 
thought, encourages and facilitates theft and other crime. 

Under the Natives (Urban Areas) Act, 1923, particular areas 
or districts may be proclaimed ^curfew areas \ The following is 
a curfew proclamation : 

PROCLAMATION^ 

URBAN AREA OF MALVERN (NATAL); CURFEW 

Under and by virtue of the power^i vested in mo by sub-section (1) 
of section nineteen of the Natives (Urban Areas) Act, 1923, Aitiondment 
Act, 1930, I do hereby proclaim, dcclaro and make known that from 
and after tho^lst day of July, 1931, no native, inalo or female, not being 
exempted under paragraph (b) of sub -section (4) of the said section, 
shall, between the hours of 11 p.m. and 4.30 a.m., be in any public 
place within the area coutroUed by the Malvern Local Administration 
and Health Board, unless such native bo in possession of a written 
permit signed by his employer or by a person authorized by such 
employer to issue sucli permit to such native or by some person autho- 
rized by the Malvern Local Administration and Health Board to issue 
such pemiits or by the officer in charge of any poJico station within such 
area. 

Gou Save the Kino* 

Given under my Hand and the Great Seal of the Union of South 
Africa at Capetown this Twenty -sixth day of May One thousand Nine 
hundred and Thirty- one. 

Clarendon, 

Governor- General, 

By Command of His Excellency tho 
Q overnor- General -in - Council. 

E. G. Jansen. 

^ The Pass Laws provide that failure to produce a pass or exemption certifi- 
cate wlien required to do so by a police officer is a criminal offoneo. 

^ By His Excellency tho Governor- General, &c. In nearly every urban area 
in the Transvaal, Natal, and Orange Free State, no unoxemptod native may 
be upon tho public highway without being in posaoBsion of a written permit 
or ‘special pass’ (as it is commonly termed) signed by liis omployor or soino 
porson authorized by law to issue such permit. For regulations regarding ex- 
emptions SCO Govornmoiii Gazette of 17 August, 1934. 

H h 
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(iii) The Native Service Contract Act, 1932. This act, which 
was passed in 1932, has given rise to much controversy, and 
req[uires examination. The act provides that no person shall 
employ any male native unless the latter jwoduees to him a 
document of identification, and if a native is under the age of 
eighteen, the native, male or female, must produce the consent 
of his or her guardian as well as that of the owjior of tlio land 
upon which such native is domiciled. Any owner of land to 
whom the native is required to render services, must, under 
penalty of punishment in a magistrate's court, give the native 
the consent when he is requested by him to do so. Guardians of 
natives under eighteen and above the age of ten years may bind 
their wards by service contracts, These contracts must be made 
before a competent officer appointed by the government under 
the Native Regulation Act, 1911, before a magistrate, a police 
officer in charge of a police station, or a justice of the peace. 
Such officer must fully explain the meaning and effect of the 
service contract to the parties, and if satisfied that i\i6 parties 
desire to enter into the contract as recorded, ho must sign the 
contract and make an endorsement of his official capacity, of 
the duration of the contract, and of the name and residence of 
the employer. 

These provisions apply also to a labour-tenant contract. A 
labour-tenant is a native who wishes to give or gives liis services 
to the owner of land in return for the right of occujmtion and 
use of the land. These contracts may not be for a period longer 
than three years. Three months before expiration, either party 
may give notice of his intention to terminate the contract on 
its expiration, otherwise the contract shall be deemed to be 
renewed for a pexdod of one year. When a labour-tenant contract 
does not define the particular period in any year during which 
the native bound by that contract shall render service to his 
employer, but provides that such native shall render sucli 
service whenever called upon to do so by his employer, the 
•latter may, apart from any other ground of terminating the 
contract, regard such contract as having been terminated if 
during a period exceeding three months, he has been precluded 
from calling upon such native to render such service in full by 
reason of the absence of such native from the employer's land 
without the latter's permission, 
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If, on the termination of a labour-tenant contract from what- 
ever cause, the labour-tenant has any crop standing on the land 
which he was entitled to cultivate by virtue of such contract, 
he sliall he entitled to tend such crop till it matures and there- 
after to reap and remove it. If he has erected any buildings or 
other structures on the land from Iiis own materials, ho may 
remove the buildings and materials, unless he has obtained the 
materials free of charge from the owner of the land. 

Wlienever two or more natives belongijig to the same kraal 
or household are bound under any labour-tenant contract, any 
ground for terminating a contract with one native shall bind 
the whole lu:aal or household. 

There is one section of the act, namely section 9, which, was 
the subject of bitter controversy. The governor -general has 
power to define by proclamation in the Gazette any area to which 
the section shall aj^ply. The section provides that if any native 
male other than a chief or headman between the ages of eighteen 
and si:^ty, and physically and mentally fit to perform manual 
labour, residing in a proclaimed area outside a location or an 
urban area, has not during a i}eriod of not less than six months 
in the aggregate, or not less than three months, as the governor- 
general may determine, rendered service to the owner of the 
land on which lie resides, such owner shall be liable to a tax of 
five pounds annually for every such non-serving native. The 
effect of this section is regarded by some as imposing compulsory 
or forced labour upon the natives; by others as comiDelUng 
owners of the land to give work to thovse residing on their land, 
without any remuneration for such work. 

Its effect can only be to force the natives to work whether 
or not they or the owners of land desire it. Although the section 
has not been applied in any area up to the present, yet it is to 
be hoped that public opinion, within a short time, will demand 
the repeal of this retrogressive enactment. 
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NATIVE LAND TENURE AND LAND 
ADMINISTRATION^ 

1. The Natives Land Act, 1913 
Native land administration is governed by the Natives l^iand 
Act, 1913. This act laid down that, excei[}t with the approval 
of the governor-general, a native might not acquire from a 
person other than a native, or a person other than a native from 
a native, any land or interest in land in any area outside of the 
native areas described in the schedule to the act; and that 
without such approval no person other than a native might 
acquire any land or interest in a scheduled native area. The 
purpose of the act was to maintain the status quo as regards the 
ownership and occupation of land in the Union rj^latHely by 
natives and Europeans ‘until Parliament should make other 
provision'. So far nothing definite has been done in this 
direction. 

In 1926, tlie j}rime minister, General Hertzog, laid xipon the 
table of the house his series of bills, generally known as the 
‘native bills ^ consisting of the Representation of Natives in 
Parliament Bill, the Union Native Council Bill, the Natives 
Land (Amendment) Bill, and the Coloured Persons Rights Bill 
These bills were, with certain minor modifications, formally 
introduced into parliament, and read a first time in 1D27. After 
the first reading they were referred to a select committee. In 
1929 three of the bills, The Natives Parliamentary Representa- 
tion Bill, The Coloured Persons Rights Bill, and the Natives 
Land (Amendment) Bill, were introduced and read a first time. 
The first two, having regard to their provisions, were required 
to be dealt with by both houses of parliament sitting together 
in accordance with sections 35 and 152 of the South Africa Act, 
1909, and were passed on second reading. At the third reading, 
before the joint session, however, the Natives Parliamentary 

^ This chapter is based on Chapter XXVI of tlio Official Year Book of the 
Union. The natives of the Union, Avho form 80 por cent, of tho population, 
own 8 per cent, of tlio land. 
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Representation Bill failed to secure the requisite two-tliircls 
majority, and under tlie circumstances, the Coloured rersoiis 
Riglits Bill and the Natives Land (Amendment) Bill were not 
I^roceeded witli. The cardinal feature of the Natives Land 
(Amendment) Bill is that it makes provision for the removal, in 
respect of certain areas defined in the first schedule to the bill 
and termed 'released areas', of the restrictions imposed by 
the Natives Land Act, 1913, upon the acquisition of land by 
natives. 

The present position is that the government readily recom- 
mends for the approval of the governor-general, under section 
one of that act, transactions whereby natives arc to acquire, by 
purchase or lease, land or an interest in land within the areas 
defined in the first schedule to the Natives Land (Amendment) 
Bill, 1929. Thus, in so far as those areas are concerned, relief 
is afforded from the restrictions imxoosed by section one of the 
1913 Act. 

2. Individual Tenure 

In the early days the necessity of inculcating amongst the 
natives, by a gradual ju'oeess, Eurox^ean methods and ideas in 
respect of the ownership and occui:)ation of land doe.s not seem 
to have been sufficiently realized, with the result that individual 
tenure of land, which was entirely foreign to native ideas, was 
introduced before the people were ripe for it, or understood its 
implications, and in a form unsuitable for natives in their then 
stage of development, allotments being granted on the same 
basis and more or less subject to the same conditioiis as applied 
in the ease of Europeans. These conditions naLirally militated 
against the success of the eaidier native location surveys. 

A better appreciation of conditions existed when the Cape 
Act, No. 40 of J879, was j)assed 'to provide for the disi)osal of 
the lands forming native locations'. This act contemplated the 
division of each location into a sufficient number of arable and 
residential allotments, to enable grants to be made to the loca- 
tion residents, and the reservation of the remaining extent as 
commonage for the use of the registered holders. act pro- 
vided that the grants should be made, subject to conditions to 
be approved by both houses of parliament ; and from time to 
time, as fresh grants were made, advantage was taken of this 
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provision to insert in the title deeds conditions which experiejice 
had shown to he desiiable and necessary. 

The greatest defect in the system of individual tenure ajpplied 
ill native locations prior to the passing of the Glen Grey Act, 
1894, lay in the fact that no in’ovision was made for a simple and 
inexpensive metliod of transfer, so that these small holdings, 
on the average not more than five morgen in extent, could be 
transferred only by means of a formal deed in the ordinary 
course, a procedure involving in many instances the payment 
of legal fees amounting to more than the actual value of the 
land. Further, the natives themselves refused to appreciate the 
necessity, when transferring their land, of doing more than hand 
over the actual title deed to the new owner. The result was that 
in the great majority of cases transfer of land not lield under the 
Glen Grey system was never registered, though the allotments 
frequently changed hands. The confusion arising out of this 
state of affairs was such that it became necessary, by legislation, 
to create a si)ecial machinery to deal with the position. To 
this end provision was made in section 8 of the Native Admin- 
istration Act, No. 38 of 1927, first for the appointment of 
commissioners to investigate and determine the z’ights of ocoujza- 
tion and ownershijj in all such cases, and secondly, on pay- 
ment of a fee of £1, for the transfer of the holdings concerned 
direct to the respective owners, as determined by the commis- 
sioners. 

The principles embodied in the Glen Grey Act, 1894, constitute 
the best methods yet devised of applying the Bui* 0 ])ean system 
of individual tenure to the requhements of the native people. 
The essential features of the Glen Grey system are : (a) pei’petual 
quitrent grants; (b) the land granted is inalienable, save with 
the consent of the governor-general ; (c) it is liereclitable accord- 
ing to the law of f)rimogeniture as observed by the natives 
themselves ; (d) a simple and inexpensive method of transfer, 
by endorsement on the title-deed is ])rovided ; (c) the land is 
subject to forfeiture under certain ciroumstanoos, Provision is 
contained in section 6 of the Native Administration Act, 1927, 
for the establishment by governor-generars proclamation of 
special deeds registries for the registration of deeds relating to 
immovable property owned by natives in scheduled native 
areas. The Glen Grey system of individual tenure has been 
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extended to districts of the Transkeian Territories. The cardinal 
features of the system have already been indicated, but it should 
be mentioned, in so far as the Transkeian Territories are con- 
cerned, that by taking advantage of the edictal system of legisla- 
tion operative there, it has been practicable to introduce modifi- 
cations and improved methods from time to time with a readiness 
wJiich would not have otherwise been pos>sible. Diu'ing 1918 the 
first definite step was taken towards introducing individual 
tenure of land into the native areas of Natal. No system of 
individual tenure has been introduced in the Transvaal and 
Orange Free State Native Locations and Reserves, where the 
land is still occupied by the i)eople under the communal or 
tribal system. 


3. The Natal Native Trust 

The Natal Native Trust was constituted under letters patent 
in 1864. In this body are vested over two million acres of loca- 
tion land, which are administered by the trust for the benefit of 
the natives'living thereon. No rent is payable by natives living 
on location land, who axe liable for the general tax of £1 per 
annum and for the local tax of 10s, per annum in respect of 
each hut or dwelling. 

Prior to the constitution of the Union the members of the 
executive council for the time being were ex-officio members of 
the Natal Native Trust ; but Act No. 1 of 1912^ makes provision 
for the delegation by the governor-general to the minister of 
native affairs of the administration of all such matters as were 
on May 3, 1910, and since that date, administered by any 
legally constituted native trusts. Both locations and mission- 
reserves are held under deeds of grant from the government, the 
latter being tracts of land in various parts of the country set 
apart in order that the missionary bodies referred to in the deeds 
of grant may have a fixed f)opuIation among which to carry on 
their laboui^s. These grants were made between 1862 and 1887. 
Up to 1890 no rents were collected in the mission-reserves except 
for a few store-sites. The rule of requii'ing payment of rent 
from new tenants as a condition of allowing them to come on 
the reserves was passed in 1888, but no rents were collected 
before 1890. The rent varied from time to time and in differoiit 
^ Nafcul NtiUvo Trust and Native Aclministmtion Act, 1912. 
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reserves, but was fixed in 1919 at a uniform rate of £1 per annum 
payable by the occupier of each hut. 

4, The Zululand Native Trust 

The Zululand Native Trust was constituted . lander deed of 
grant in 1909, the trustees being the governor and the executive 
council of Natal. Since the passing of Act No. 1 of 1912, the 
Zululand Native Trust has been administered in the same way 
as the Natal Native Trust, i.e. by the minister of native affairs, 
acting under a delegation of authority made by the governor- 
general in terms of section 2 of the act. 

In the Zululand Native Trust are vested by the deed of grant, 
the twenty "One Zululand native reserves, measuring nearly three 
million acres. The inhabitants of tliese reserves do not pay 
rental, but are liable to general and local tax under the provisions 
of Act No, 41 of 1926, 
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THE TAXATION OF NATIVES 


1 . Individual Taxation 

Native taxation, ajmrt from the ordinary taxation levied on 
the whole population of South Africa, is regulated by the 
Natives Taxation and .Development Act, 1025 A Few natives 
earn sufficient income to fall within the provisions of the income 
tax acts, and special legislation had to be passed in order to 
tax the majority of natives, who, unlike the majority of Euro- 
peans, do not fall within the provisions of the income tax acts. 
The provincial, councils may not impose special or differentiating 
taxation on natives. Under the Natives Taxation and Develop- 
ment Acts, every male native, who has reached the age of 
eighteen years, pays a personal tax, known as the general tax, 
of f l*per annum ; and in addition, the occupier of every hut or 
dwelling in a native location pays a local tax of lOs. per hut 
per annum. The maximum amount payable as local tax by any 
native is £2, and the tax is not payable by natives holding land 
on quitrent tenure. Provision is made for the exemption of 
indigent natives not able to earn, of natives whose pei’manent 
residence is outside the Union, and of natives attending ap- 
proved educational institutions and thus not earning any wages 
which would enable them to pay the tax* 

If a native pays income tax amounting to no t less than one pound 
to the government of the Union, he is exempted from paying the 
general tax ; if he pays income tax amounting to less than one 
pound, his general tax is reduced by the amount so paid by him. 

The amounts collected from native taxation are allocated as 
follows : local taxes and quitrent in the particular areas in which 
they hre collected are paid to the native local councils within 
those areas. If there is no local council in any area, the local 
taxes and quitrent are paid into an account styled the native 
development account. Into this account, also, is j)aid one-lifth 
of tlie amount of the general tax. 

The object of the native development account is to iipply tlie 
amounts standing to the credit of the account, at the discretion 
^ Aa ameadod by Acts No. 28 oi 1920 and No. 37 of 1931. 
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of the minister, in consultation with the native affairs com- 
mission, to the maintenance, extension and improvement of 
educational facilities amongst natives, and to their further 
development, advancement and welfare. 

2. Tribal Levies 

Prior to 1925 there had been a system in the 'rraiisvaal where- 
by the government could make a levy on all members of a tribe, 
at the request of the majority of that tribe, to subscribe towards 
a trust fund for the purposes of the tribe, usually the purcliaso 
of land or stock. This system became very popular amongst 
and had the most beneficial results for the natives, and has been 
extended to the whole of the Union by section 16 of the Natives 
Taxation and Development Act, 1925. The section reads as 
follows : 

15. (1) Whenever a native tribe or community voluntarily makes 
application for the levy of a special rate for tlio benefit of such 
tribo or community and the Minister is satisfied that tho majority 
of tu^vpayers of such tribe or community denivos such a levy and 
tho Ministor ap2n’oves tlio purj^oso for wliich it is to bo imjioscd, 
tlio Governor- Gonorai may levy such rato upon, the wholo tribe 
or community and such rate shall bo rocoverablo ns if it wore a 
tax imposed under this Act. 

(2) Tiio proceeds of any such rate ns is levied under siib-seotion 
(1) of this section shall bo paid into a special account in tho jiamo 
of tho tribo or community concerned to bo administered by tho 
Minister in accordance with rogulfttious made under this Act. 

The minister causes a publication to be made in the Gazette 
of the decision to make a levy, and tlie following is the form in 
which the proclamation is made ; 

PROCLAMATION 

By Lietojsnant-Colonel His Excellianoy the Right Honouhable 
THE Eaiil Clahendou, A MmiUEii OF His Majesty’s Most 
Honotjuable Pbivy CouNoiii, Knight Grand Cross oii’ the Most 
Distinguished Ordeii of Saint Miohael and Saint George, 
Governor- General and Commander-in-Chief in and over the 
Union of South Africa. 

[No. 233, 1931.] 

LEVY OF SPECIAL RATE ON COMMUNITY OF NATIVES 
UNDER HEADMAN GETYWAYO BOYANA 

Whereas the community of natives under Headman Cotywayo 

Boyana resident iii tho location called Bolotwa, in the District of 
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Glon Grey, liave made application for the lovj'' of a special rate for 
the purpose of providing funds for the fencing of arable allotments in 
that location ; 

And wiierdas the Minister of Native Affairs is satisfied that the 
majority of tho taxpayers of the community desire such a levy, and 
approves of tho ]Diirposo for whieli it is to be imposed ; 

Now, therefore, I, under and by virtue of the powers ve.stcd in me 
by section ////een (1) of the Natives Taxation and Dovolopmonb Act, 
No. 41 of 1925, do lieroby proclaim, declare and make known, that 
a special rato of £4 sterling is hereby levied on every taxpaying 
member of the said community. 

The special rate hereby levied shall be payable in three amiiial 
instalments of two pounds (£2), one iDOimd (£1) and one pound (£1) 
respectively, and tho first instalment shall bo duo and payable on 
the 1st October, 1931, the second instalment on tho 1st October, 1932, 
and the third instalment on tho 1st October, 1933, 

God Savk the King. 

Given under my Hand and the Great Seal of tho Union of South 
Africa at Capetown this Twenty-sixth day of May One tliousand 
Nine hundred and Thirty -one. 

^ , Clarendon, 

Qovenwr'Qmeral, 

By Command of His Elxcellency tho 
Govonior- General -in -Councih 


E. G, JAN.SEN, 




PART viir 

THE EXTERNAL RELATIONS OF THE UNION 




xxvm 


RELATIONS WITH THE BRITISH COMMONWEALTH 
NATIONS AND EOREIGN NATIONS 

1. Status 

We have already seen that there formerly existed certain 
limitations on the sovereignty of the Union parliament, and 
that the Statute of Westminster removed those limitations and 
placed the dominions as near as may be on a footing of eq^iiality 
with the United Kingdom. Up to the Peace Treaty of 1919, the 
status of the dominions was that between absolute subordination 
and sovereign independence. It was a great deal above the 
former and a long way from the latter. Slow but inevitable 
changes, however, were taking place in the constitutional rela- 
tioirrs of the dominions with the mother country. The dominions 
kept on asking from time to time for a greater degree of auto- 
nomy, and this was always granted when the demand appeared 
to be serious. The practical situation was that the dominions 
could obtain any amount of autonomy which they earnestly 
desired. It was perfectly understood that neither the cabinet 
nor the parliament at Westminster would resist such a demand, 
and hence the nature of the connexion with the United ffingdom 
was inevitably determined by the progressive wishes of the 
dominions themselves. 

Whenever any dommion obtained a concession or right, the 
concession was automatically extended to all the other domi- 
nions, It is important to understand that this extension was 
based not so much on the fact that a precedent had been created, 
but on the principle of the equality of status of the dominions. 
Whatever tended to raise the status of one dominion operated 
in an equal degree to raise the status of each of the other 
dominions. This equality of status of all the dominions was 
rigidly and jealously maintained. It was in each dominion held 
to be a cardinal principle. But it did not apply to the United 
Kingdom, whose status, definitely, was higher than that of a 
dominion. 

The Peace Treaty, 1919, marked the begimiing of the new 
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that is, of a status equal to that of the United Kingdom. 
The rise in status, like economic development, is a process of 
growth. Originally a savage wilderness, each dominion had 
become a populous, thriving community, to which tlio great 
war had given an impetus in constitutional and economic 
development. The dominions emerged from .that war not only 
wealthier and more independent economically than they liad 
ever been before, but also with a new sense of nationhood born 
of their sacrifices. At the peace conference they considered 
themselves of an international status at least equal to that 
of the minor belligerent states. Depleted as were the resources of 
the greater powers, it became more difficult for them to resist the 
demands for recognition of these vigorous young eommunities 
beyond the seas who bad contributed so much to the allied cause 
in every arena of the wmiid. 

The peace treaty was signed by the United Kingdom gener- 
ally for the British Empire and by the dominions specifically 
for themselves. The signature for the British .Empire rapre- 
sented older ideas of sovereignty, wdiile the separate signatures 
for the dominions marked the beginning of a new idea — the real 
sovereignty and national indepoudence of each doininion. 

The period from 1910 to from the signing of the peace 
treaty by the dominions to the publication of the Inter-Imperial 
Kelations Rei^ort, was a period of transition from dominion 
status to independent status* The dominions liad ceased to 
be colonies in any sense of the word ; they wore transition states. 
Transition states must be described, rather than defined, There 
is a passage in the third edition of Oppenheim’s work on inter- 
national law, written before the Inter-Imperial Relations Report, 
which aptly describes this last stage of transition : 

‘Fonneriy the position of self-governing Dominions, micli ns Canada, 
Newfoundland, Australiti, New Zealand, and South Africa, did not in 
international law present any diflicultie.s. They had no international 
position whatever, becauso they wore, from the point of view of inter- 
national law, more colonial portions of the mother country, It did not 
matter that some of them, as, for example, Canada and Australia, flew 
as thoir own flag the modified flag of the mother country, or tliat they 
had their own coinage, their own postage stamps or tho like, Nor did 
they become subjects of international law (although tho position was 
somewhat anomalous) when they wore admitted, side by side with 
the mother country, as parties to tho admin is trntivo luiions, such as 
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tliG Univorsal Postal Union. .Even when they were ompowered by the 
mother country to enter into certain treaty -arrangements of minor 
importance with foreign states, they still did not thereby become sub- 
jects of international law, but simply exorcised for the matters in 
question tho treaty-making power of the mother country which had 
been to that extent delegated to them. But the position of self-governing 
Dominions underwent a fundamental change at tho end of the World 
War. Canada, Australia, New Zealand, South Africa, and also India, 
were nob only separately represented within the British Empire clolega- 
tion at the Peace Conference, but also became, side by side with Great 
Britain, original members of the League of Nations. Separately repre- 
sented in tho Assembly of tho League, tliey may, of course, vote there 
independently of Great Britain. Now the League of Nations is not a mex’e 
administrative union like the Universal Postal Union, but tho organised 
family of Nations. Without doubt, therefore, tho admission of these four 
self-governing Dominions, and of India, to membership, gives them 
a position in international law. But the place of self-governing Dominions 
within the family of Nations at present defies exact definition, since 
they enjoy a special position corresponding to their special status within 
the British Empire as “free communities, independent as regards all 
their own affairs, and partners in those which concern the Empire at 
large Moi^eover, just ns, in attaining to that position, they have 
silently worlccd changes, far-reaching but incapable of precise definition, 
in the constitution of the Empire, so that the written law inaccurately 
represents the actual situation, in a similar way they have taken a place 
within tho family of Nations, which is none tho less real for being hard 
to reconcile with precedent. Furthermore, they will certainly consolidate 
the position which they have won, both within tho Empire and within 
the family of Nations,*^ 

Bound up with the discussion of status are the questions of 
independence and neutrality. With the passing of the Statute 
of Westminster, the dominions may be deemed for all purposes 
but war to be independent states. 

‘The marks of an independent state are, that the community consti- 
tuting it is permanently established for a political end; that it pp.ssess 
a defined territory ; and that it is independent of external control. . . • 
So soon as a society can point to tho necessary marks, and indicates its 
intention of conforming to law, it enters of right into the family of 
states, and must be treated according to law. The simple facts that 
a community in its collective capacity exercises undisputed and ex- 
clusive control over all persons and things w'ithin the territory occupied 
by it, that it regulates its external conduct independently of the will of 
any other community, and in conformity with tho dictates of inter- 
national law, and, finally, that it gives reason to expect that its existence 
will bo permanent, are sufficient to render it a person in law, ... A stato 

^ L. Opponheim, International Law (3i'd ed., London, sections 94 a and 94 b,) 

li 
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in its perfect form has, in virtue of its inclependonco, completo liberty 
of action, subject to law, iu its relation with other states. This applies 
to state.s Jinked by a personal union. A personal union exists, ns in the 
instance of Great Britain and Hanover from 1714 to 1837, when two 
statG.s, distinct in ovory respect, are ruled by the same prince j and they 
are properly regarded ns wholly independent states who merely happen 
to employ the same agent for a particular class of purposes, and wlio aro 
in no way bound by or responsible for eacli other’s acts. , ♦ . But it does 
not apply to members of a federal state, because the distinguishing 
marks of a federal state upon its international side consist in tlie existence 
of a central government to which the conduct of oxtoi’nal relations is 
confided.*^ 

The dominions in every way conform to the requirements of 
independent states as laid down in this statement. They are 
permanently established for a political end ; they eacli possess 
a defined territory ; they are independent of external control ; 
they may be expected to exist for an indefinite period of time. 
And it does not matter that some functions are carried on for 
tlie dominions by the United Kingdom, such as legislation by 
the British parliament for some dominions or communication 
with foreign powers through the secretary of state for the 
dominions and the British ambassadors. The exercise of those 
functions by delegation, 'is a matter of convenience, of consent, 
of mutual agreement, and not evidence of subordination on tlie 
part of one partner in the empire to another Eor states may 
curtail theh external or international functions by an alliance, 
or by a treaty of protection, or by an understanding to conform 
to a certain course of action, as in the case of the Britannic 
states, without thereby ceasing to be sovereign.® 

According to international law, therefore, the dominions are 
independent because they are at liberty, if they so wish, to 
exercise every function of national or international right. It 
remains to be shown how their independence has been recog- 
nized. Once independence is recognized, such recognition is 
absolute and irrevocable. It marks the beginning of a state in 
international law. Although the right to be treated as a state 

^ W. E. Hall, International Law (8th ed., od. Higgins, Oxford, 1024), pp. 16 ff. 
For a federal state as referred to by Hall, the United States and the Gorman 
empire under the constitution of 1871 afford oxamplea, 

^ Secretary of state for the dominions, Hansard, March 8, 1028. Of. A. B. 
Keith, The Gonslitutional Law of the British Dominions (London, 1933). 

® Cf. Bodin, De la republiquey Book I, chapter viiij Grotius, De jure Belli ac 
Pacts, i. 317. 



COMMONWEALTH NATIONS AND FOREION NATIONS 483 

is independent of recognition, recognition is the necessary evi- 
dence that the right has been acquired. 

Hairs latest edition states the position with clarity: 

‘Tho commoncement of a state dates from its recognition 1:)5'- otlier 
powers I that is to say, from the time at which they accredit ministers 
to it, or concliiclo treaties with it, or in some other way enter into such 
relations wdth it as exist between states alone. For though no state 
has a right to withliold recognition when it has been earned, states 
must be allowed to judge for themselves whether a community claiming 
to be recognized does really possess all the necessary marks, and 
especially whether it is likely to live. . . . The admission of a state to 
membership of the League of Nations carries with it de jure recognition 
by all other members. Poland and Czecho* Slovakia received recognition 
by being admitted as parties to the Treaty of VorsaiUes in 1910. . . . 
New states generally come into existence by breaking off from an 
actually existing state. Recognition is accorded oitlier by the parent 
country or by a third power, Recognition by a parent .state, by implying 
an abandonment of all pretensions over a community, is more con- 
clusive evidence of independence tlian recognition by a third iDOWor, and 
it reqiove.s all doubts from the mind.s of other governments as to the 
propriety of*»recognitiorx by thGm.seIves, But it is not a gift of inde- 
pendence ; it is only an acknowledgement that tho claim made by tho 
community to liavo definitely established its hidepondonco, and oonso- 
quontly to bo in possession of certain rights, is well founded. 

Tims it would appear that the dominions received recognition 
as indeiJendent. states by being admitted as parties to the Treaty 
of Versailles in 191 9. Admission to the League of Nations also was 
a certain measuro of recognition of independence. The appoint- 
ment of ministers plenipotentiary by Canada, the Union of South 
Africa, and the Ixish Uxee Ste,te was xceognitioTvof independence. 
Finally, the Statute of Westminster, 1931, was an abandonment 
by the United Kingdom of all pretensions over the dominions 
and an outright declaration to the world of then independence. 
To the argument that the parliament of the United Kingdom 
'cannot limit the j^owers of a successor', the obvious answer is 
that legal impossibility is made ineffectual if the Commonwealth 
is to endure. In the Union it is fuUy recognized that, as Profes- 
sor Keith says, 'the Dominions are sovereign international states 
in the sense that the ICing in respect of each of his Dominions 
... is such a state in the eyes of international law' and that by 
enacting the Statute of Westminster the parliament of the 
United Kingdom has declared 'a constitutional principle which 
'Hall, lnte7uational Law, p. 104. 
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will be far more binding than any mere law'.^ The Common- 
wealth has not been weakened by the passing of the Statute of 
Westminster. It is a vital and living association of states which 
will develop by the driving foj’ces of ciroiuiistances, tradition, 
and relationshix) into an empire far nobler than any tJie world 
has known. 

The questions of secession of a dominion from tlie Britisli 
Empire and of neutrality are Jiot legal but political questions. 
In the theory of law no dominion can declare itself free from 
the control of the Britisli iiarliament; and no British subject 
can do any act iveakening the King’s power, but in a time of 
political I'evoliition theories of law go by the board, and no 
purpose would be served in discussing them here. With regard 
to the right of a dominion to remain neutral while tlie rest of 
the Empire is at war, it is sufficient to state that when the King 
declares war, all his territories and dominions are at war. Tliere 
is no recognition of the divisibility of the legal j)osition of the 
King.2 

The status of the dominions is dealt with in the Inter- 
Imperial Relations Report of 102(i as follows: 

‘They arc autonomous communities within fciio British .’ISmpiro, equal 
in status, in no way subordinato one to another in any aspect of tlioir 
domestic or external affoirs, thoiigli united by a common allegiance to 
the crown, and freely assiociatcd as members of the Britisli Common- 
wealth of Nations, , . . Every self-governing member of the Empire 
is now the master of its destiny. In fact, if not alwaj^s in form^ it is 
subject to no comiiulsion whatevor. , , , Equality of status, so far as 
Biltain and tlie Dominions are concerned, is tJjiis tlie j'oofc principJo 
governing our intor-Imporial relations. But the principles of equality 
and similarity, appropriate to status, do not universally extend to 

^ A, B. Keith, Speeches and Documents on the British DominionSt 1918~-193 I : 
Brom Self-Government to National Sovereigntt/ (The WorkfR Classics, Oxford, 

p. XXX, 

It is the opinion of General Hortzog that the Union has the ri^ht of 
fcjccosaion and of neutrality when Great Britain is at war. He also thinks that 
ihe Jitown is divisible, and that tho position is not unlike that during the 
poi'sonal union of tho crowns of Great Britain and Hmiovor from 1714 to 1837. 
See H. J. Schlosborg, The King's MepiiUicSt p. 29, whore this view is dovelopod. 
General Smuts disagrees with General Hertzog on each of tho threo points. 
In view of tho conflict of opinion hold by authorities, tho authors havo preferred 
to stato tlio position according to tho conservative view and have purposoly 
refraiiiocl from ontoring into what still must bo a political discussioiu Tho 
moat that can bo said is that it is possible that the divisibility of tho orown 
may bo illustrated if another Europonu war shoukl take placo. 
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function, Here we require something more than immutable dogmas. 
For example* to deal with questions of dii-)Iomacy and questions of 
defence* we reqviire also flexible machinery—vnachinery which can from 
time to time be adapted to the changing circumstances of tho world. . . 

In the preamble of the Status of the Union Act, 1934, which 
is printed in Appendix VII of this book, the first sentence of the 
above statement is cited, and the phrase 'sovereign independent 
state ’ is used, 


2 . The Imperial Conferences 

The representatives of the Britannic states and India meet 
at intervals of about four years to discuss or consxilt on questions 
affecting the Empire. 

‘They meet there on terms of oquahty under the presidency of the 
first minister of tho United Kingdom. They meet there as equals j he 
is prlwms inlet' 2 Xires ; minister, s from six nations sit around tlie council 
board, all of them responsible to their respective parliaments and to the 
people of the countries ’which they ropresent. Fach nation has its voice 
\ipon questions of common concern and highest importanco as tho 
deliberations jirocced, each preserves unimpaired its perfect autonomy, 
its self-government, and the responsibility of its ministers to its own 
electorate.' 

In these words of Sir Robert Borden can be seen the real reason 
of the impotency of the Imperial Conferences. They have lao 
power, for they have no instruments for executive action. They 
can do nothing more than recommend ; tand any dominion that 
chooses to pursue some j)articular course of its own, and to 
disregard the recommendations of a particular Imperial Con- 
ference, can do so with impunity. 

An Imperial Conference has only an indirect influence on the 
legislative and executive bodies of the states represented there. 
An endeavour has always been made to carry the resolutions 
submitted to the conference unanimously. Ui> to the i)resent, 
there has only been one important exception to unanimity. This 
occurred in 1921 when South Africa dissented from the Indian 
Resolution. General Smuts then expressed the view that it was 
of fundamental importance that none but unanimous resolutions 
should be carried. If a conference could not arrive at unanimity 
on any resolution, it should not pass that resolution. 

But even when a resolution is passed unaniinoiLsly it nia 3 =" still 
fail to be effective. As Mr. Baldwin said, on ISTovember 9, 1923 : 
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^Tlie purpose of the Imperial Conference is not to frame absolute 
and binding resolutions. The conclusions reached are naturally 
subject to any action which may be taken later on.’ At the 
Economic Conference of 1923, sitting in conjunction with the 
Imperial Conference, a scheme was devised and unanimously 
approved for granting a limited measure of imperial preference. 
All the representatives pledged themselves to submit this 
scheme to their respective parliaments for adoption ; but before 
most of the dominion representatives had reached homo, a 
general election in the United Kingdom brought a now govorn- 
inent into office with a policy directly in opposition to that of 
granting preferences. The pledge of submitting the scheme to 
parliament w^as fulfilled, but parliament refused to adopt the 
proposal, for the general election was fought and lost on that 
issue. 

The risk of the non-ratification of the resolutions is the greater 
because the iwime minister whom each dominion sends as its 
representative is a jjarty leader, though at the In}]:)cnaKCon- 
forence he rej)resents, not his own ])arty, but his whole counti’3^ 
yet ho cannot always roly on the support of any party brit his 
own. It would perhaps add much to the value of any future 
Imperial Conferences if it were found practicable for eacli prime 
minister to be accompanied by some trusted member selected 
by the opposition. Political jealousies and party diflerences 
should not interfere with high and creative purposes. Hbwever, 
local exigencies seem too often to obscure wider horizons. 

The Imperial Conference meets at long intervals . N o machinery 
for continuous consultation to deal with urgent matters as they 
arise has yet been devised, except that Mi\ Baldwin, on Novem- 
her 20, 1924, on taking office as prime minister, said that he 
would periodically assemble the dominion high commissioners 
in London to meet the foreign secretary, the colonial secretary, 
and himself, so as to keep the dominions authoritatively in- 
formed of the progress of foreign affairs.^ There is interchange 

^ The dominions have never claimed any position to advise or to bo consulted 
in connoxion with the colonies and protectorates. Cf. tlio Duke of Dovonshiro 
at the Imperial Conference, 1923; ‘The Colonies and Protectorates aro tho 
immodiato responsibility and trust of tho British Govorjiiuont,’ Tho Irish Fi'oo 
State roprosentativo added Uho Mandated Torritorios and Pro to ott) rates which 
are controlled by tho British Government give no responsibility to the Imperial 
Conference’, 
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of views between the government of Great Britain and the 
dominions, but the difficulty is that the dominions are mainly 
negative in their attitude to all which do not directly affect 
them, and thus render action difficult. It is desirable to arrange 
a closer personal touch between Great Britain and the dominions, 
and between the dominions inter se. Such contact alone can 
convey an impression of the atmosphere in which official corre- 
spondence is conducted. A new system of consultation is 
urgently required. 

‘By reason of his constitutional position.’, declares the Inter -Imperial 
Relations Report, 1926, Hlio Governor- General is no longer the repre- 
sentative of His Majesty’s Government in Great Britain. There is no 
one, therefore, in the Dominion capitals in a position to repiusont with 
authority the views of His Majesty’s Government in Great Britain. , . . 
The Governments represented at the Imperial Conference are impressed 
with tho desirability of developing a system of personal contact, both 
in London and in tho Dominion capitals, to supplement the present 
system of inter-communication and the reciprocal supply of information 
on affairs requiring joint consideration, Tho mamxer in which any now 
system is to be worked out is a matter for consideration and settlement 
between His Majesty’s Governments, witli duo regard to tho circum- 
stances of each particular part of the Empire, it being understood that 
any now arrangomonts should bo supplementary to, and not in replace- 
ment of, the system of direct communication from Govornmorib to 
Government, and tho special arrangements which have beou in force 
since 1918 for communications between Prime Ministers.’^ 

3. The Principle of Consultation 

In law the crown acts as the delegate or representative of the 
state in the conduct of foreign affairs, and what is done in such 
matters by means of the royal prerogative is tlie act of the state, 
and, according to international law, is binding upon the latter 
without further sanction. The crown enjoys the sole right of 
appointing ambassadors, diplomatic agents, consuls and other 
officers, through whom intercourse with foreign nations is con- 
ducted; of making treaties, declaring peace and war, and 
generally of conducting all foreign relations . Such m atters are en- 
trusted to the absolute discretion of the sovereign acting through 
the recognized constitutional channels upon the advice of tlie 
cabinet, whether that of the United Kingdom or of a dominion, 
unfettered by any direct supervision, parliamentary or otherwise, 

^ Inter^Iinpenal Eelaiiona Report^ 1026, part vi. 
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All indirect means of control is, however, supplied hy the 
customary or conventional law of the constitution relating to 
the cabinet system, the doctrine of ministerial responsibility, 
and the fear of loss of office or national censure. Moreover, it is 
recognized as a constitutional maxim or convention that declara- 
tions of peace and war and tho conduct of foreign relations must 
he in conformity with the wishes of parliament, and in certain 
cases treaties require special parliamentary sanction,’^ This is 
the position which governs tho foreign relations of the British 
Commonwealth of Nations. Each dominion is generally free to 
conduct its own foreign policy, to negotiate its own treaties, 
and generally to act in relation to foreign states in any way it 
pleases, except with regard to a declaration of war. But it is 
the policy of each dominion and of the United Kingdom to act 
in such a way as to maintain as far as possible a common policy. 
This has become an understanding or convention. This conven- 
tion or understanding is based upon the jirinciple that diplo- 
matic unity ought to be maintained. * Understanding '-^is a 
better term to use than 'convention’, for this 'understanding’, 
unlike ‘conventions of the constitution’, has no real sanction. 
If it is not adliered to, there is nothing to force any Britannic 
state to adhere to it. 

At one time the unity of the Empire in foreign affairs was 
complete. No foreign power recognized a dominion as a political 
state ; no foreign power approached a dominion government to 
obtain redi’ess for any injury done. When tho Vancouver riots 
in 1907 resulted in damage to Japanese and Chinese property, 
the formal request for redress was made, not direct to Canada, 
but to the British government. In 1905, and in the following 
years, when the government of Newfoundland interfered with 
the fishing rights of the United States, tho government of that 
country addressed its representation to London. This diplo- 
matic unity of the British Empire prevailed up to the end of the 
Great War. But there had been growing in the dominions cer- 
tain misgivings of definite commitments by the British Govern- 
ment. The dominions, not really menaced by any external 
militarist danger, began to examine a system of inter-imperial 
relations which might commit them to European entanglements, 
even though they generally approved of the efforts of the United 

^ Cf. notes A and B at tho oncl ol this ohaptor. 
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ICiiigdom to maiutaiiv peace in Euroiie. The clomiuioxia were 
perhaps iinconBcious of international responsibility. They were 
preoccupied with their o^vn domestic problems and intent on 
the development of their own empty spaces. The problems of 
Europe presented no aspect which vitally affected them. 

At first the dominions were content to allow the British 
government to conduct foreign affairs on its own responsibility. 
Then a demand arose that where the special interests of a 
dominion were concerned, no action should be taken until there 
had been consultation with the dominion concerned. Thus arose 
the understanding of 'consultation’. But it soon came to pass 
that where any matter concerned a dominion more vitally than 
even the United Kingdom, that dominion demanded a liberty 
of action in such matter equivalent to the liberty of action^ of 
the United Kingdom in Europe. The dominions resented the 
interference of the British foreign office in those regions of 
international politics where they alone were concerned. There 
thuS^arose a conflict of interests. 

The British government in London must inevitably think 
more about peace and co-operation throughout its vast field of 
contacts than of the interests of any particular dominion. The 
dominions, on the other hand, are really more concerned about 
being left out of international affairs, unless their own interests 
are directly affected, and then tliey prefer to manage them in 
their own way. They are not anxious to assume obligations in 
which they have no interests ; whereas the United Kingdom, 
with her wide and complex coimexions, cannot limit her engage- 
ments to what the dominions will accept. Each Britannic state, 
therefore, finds no alternative but that of complete liberty and 
indei)endence of action in foreign affairs. The diplomatic unity 
of the Empire is thus no longer a fixed and immutable princii)le. 
But there continues to exist a generally prevailing desire that 
there should be a joint foreign policy for the British Common- 
wealth. 

At the first meeting of the imperial war cabinet of 1917, it 
was agreed that the policy of the British Empire should be one, 
and should be the outcome of consultation between the six 
governments of which the imperial war cabinet was composed. 
Since the Peace Conference it has been a primary axiom of 
British external policy that the British government could not 
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enter into engagements of imperial concern without the consent 
of the other Britannic states. The failure by the British govern- 
ment to act in accordance -vvitli this understanding was the cause 
of the contx’oversies about Chanak and the Lausanne 'Iheaty. 
But however desirable such a state of affairs might be, the diffi- 
culty arose as to how a dominion should act if it could under no 
circumstances accept a treaty or obligation accepted by the rest 
of the Empire. The solution was provided in the Locarno 
Treaty of 1925. This treaty was a departure from the theory 
of diplomatic unity enunciated by tJie imperial war cabinet in 
1917. It was a departure in favour of the system contemiffated 
in the Anglo-American Treaty of Guarantee to Erance in 1919, 
never actually brought into force. The system contemplated 
in 1919 was that the United Kingdom, in matters affecting 
Europe, even of the first importance, will proceed, no doubt 
after giving all information possible to the dominions by cable 
and dispatch, to negotiate treaties which were to be binding 
on herself, but which impose no obligation on any doiniliion 
unless the dominion afterwards accepted the treaty. Article 9 
of the Locarno Treaty provided tluit; ‘TJie prosont treaty shall 
impose no obligation upon any of the British Dominions, or 
upon India, unless the Government of such Dominion, or of 
India, signifies its acceptance thereof.’ Though the Locarno 
system was severely attacked, it has provided the formula by 
which only doininions may bo bound by a treaty entered into 
by the United Kingdom. 

The understanding or the princiixle of consultation has not 
been abandoned, The Inter-Imperial Belations Report contains 
the following important paragraph : 

*li was agreed in 1923 that any of the govornmoiits of the Empire 
contemplating the negotiation of a treaty should give duo consichu’ation 
to its po.ssiblo effect upon other governments, and should take steps 
to inform governments likely to be interested of its intention, This rnlo 
should be understood as applying to any negotiations which any govern- 
ment intends t-o conduct, so as to leave it to tlio otlior governments to 
say whether they are likely to bo interested. When a government lias 
received infoimation of the intention of any other government to con- 
duct negotiations, it is incumbent upon it to indicate its attitude witli 
reasonable promptitude. So long as the initiating govornmont receives 
no adverse comments, and so long as its policy involvo-s no active 
obligations on the imrt of the other govorinnonts, it may proceed on tlio 
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assumption that its policy is generally acceptable. It must, however, 
before taking any steps which might involve the other government iu 
any active obligations, obtain their definite assent. Wlxore by nature of 
the treaty it is desirable that it should be ratified on behalf of all the 
governments of tho Empire, the initiating government may assumo that 
a government which has had full opportunity of indicating its attitude 
and lias made no adverse comments will concur in tho ratification of tho 
treaty. In the case of a government that prefers not to concur in tlie 
ratification of a treaty unless it has been signed by a plenipotentiary 
author i^ied to act on its behalf, it will advise the appointment of a pleni- 
potentiary so to act.’^ 

These rules have been amplified in the Report of the Imperial 
Conference of 1930 : 

‘Previous Imperial Conferences have made a number of recommenda- 
tions with regard to the communication of information and the system 
of consultation in relation to treaty negotiations and the conduct of 
foreign affairs generally. Tlio main points can be summarized as 
follows : 

(1) Any of His Majesty’s governments conducting negotiations should 
•■"inform tlio other governments of His Majesty in ease they should 

be interested and give them the opportunity of expressing their 
views, if they think that their interests may bo affcct(3d. 

(2) Any of His Majesty’s governments on receiving such information 
should, if it desires to express any views, do so witli rensonablo 
promptitude. 

(3) None of His Majesty’s governments can take any stops which 
might involve the other governments of His Majesty in any active 
obligations without their definite assent. 

‘The Conference desired to emphasize the importance of ensuring the 
effective operation of these arrangements. As rGgard.s tho first two 
points, they made the following observations; 

*(i) The first point, namely, that of informing other governments of 
negotiations, is of special importance in relation to treaty negotiations 
in order that any government which fools that it is likely to be interested 
in negotiations conducted by another government may have the earliest 
possible opportunity of expressing its views. Tho application of this is 
not, however, confined to treaty negotiations. It camiot be doubted 
that the fullest possible interchange of information between His Majesty’s 
governments in relation to all aspects of foreign affairs is of the greatest 
value to all the governments concerned, 

‘In considering this aspect of the matter, the Conference have taken 
note of the development since the Imperial Conference of 1926 of the 
system of appointment of diplomatic representatives of His Majesty 
representing in foreign countries the interests of different members of 
the British Commonwealth. They feel that such appointments furnish 
^ Infer-lmperial Pelations Ue 2 ^ort^ 1926 1 part v (a). 
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a most valuable opportunity for tiie jiitorcliango of information> not 
only between the representatives thomsolves but also between the 
respective governments. 

‘Attention is also drawn to tho resolution quoted in Section VI of the 
Report of the Inter “Imperial Relations Cominitteo of tlio Imperial 
Conference of 1920, with regard to tho dovelopmeiit of a system to 
supplement tho present sy.stem of inter-communication tli rough tho 
ofilcial channel with reference not only to foreign affairs in it to all 
matters of common concern. Tlio Conference have heard with intorc^st 
the account which was given of the liaison system adopted by His 
Majesty’s government in tlie Commonwealth of Australia, au<l recognized 
its value. Their attention has also been called to tlio action taken by 
His Majesty’s government in tho United Kingdom in tlio appointment 
of reprosentatives in Canada and tho Union of Soutli Africa, They aro 
nnpre.S'sed with tho desirability of continuing to dm^olop tJio system of 
personal contact between His Majesty’s govornmonts, tliough, of course, 
they recognize that the precise arrangoinents to bo adopted for securing 
this development are matter.s for tho consideration of tlio individual 
governments with a view to securing a system wliich shall bo a 2 :)propriato 
to the particular circumstances of each government. 

‘(ii) As regards tho second point, namely, that any of His Maj^ty’s 
governments desiring to ox 2 )ress any views should exiirosa them with 
reasonable promptitude, it is clear that a negotiating govern meiit cannot 
fail to bo embarrassed in the conduct of nogotiations if tho observations 
of other governments who consider that their interests may he affected 
are not received at tho earliest {possible stage in tho nogotiations. In tho 
absence of comment tlio negotiating government should, as indicated 
in tho Report of tho 1920 Conforonco, bo entitled to assume tliat no 
objection will bo raised to its proposed policy.’^ 

The present position is a direct consequence of tho theory of 
full ministerial responsibility in the dominions. If it was open 
to a dominion goverinnent to reply to a request from the British 
government for redress to a foreign state with the answer that 
the ministry would not accord it, but would resign, and that no 
other ministry would take office, no other alternative was left 
but to grant the dominions full liberty in their international 
relations. But, using the words of Professor Keith : ‘If it is the 
duty of a Dominion not to adopt the policy of a California and 
defy imperial obligations, it is no less the duty of the British 
government to see that none of its actions shall run counter to 
the interests of a Dominion ; nor in truth can the British govern- 
ment be fahdy charged with lack of appreciation of this view. 
The fact that Canada and the other Dominions respect the 

^ lieport of the Imperial Gonfeyencet 2030 , 
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obligations of treaties as religiously as the Imperial government 
itself is indeed a good augury for the future of the Empire.’^ 

Ecach Britannic state informs the others constantly as to the 
trend of foreign events, and invites from them by this system of 
voluntary information any representations which they may wish 
to make. 

4« The Channels of Communication between Dominion 
Governments and Foreign Governments 

The department of external affairs is the channel of com- 
munication between the government of the Union of South 
Africa and tlie governments of other countries. In the case of 
the United Kingdom, communications are sometimes addressed 
hy the minister of external affairs to the secretary of state for 
the dominions ; sometimes communications are sent through the 
Union high commissioner in London, or through the high com- 
missioner for the United Kingdom in Pretoria. Communications 
vdtE other governments of the British Commonwealth are ad- 
cli’essed by the minister of external affairs to the prime minister 
or the minister of external affairs of the dominion concerned. 
Communications with foreign governments are directed by the 
minister of external affairs to the government concerned through 
(a) the Union minister in such foreign country; or {b) the diplo- 
matic representative of such foreign country in the Union ; or 
(c) His Britannic Majesty^s diplomatic representative in such 
foreign country where the Union is not represented in such 
foreign country.^ 

Communications relating to the native territories in South 
Africa are directed by the department of external affairs to the 
British High Commissioner for South Africa in Pretoria. Com- 
munications with South-West Africa or the League of Nations 
regarding the administration of the mandate are sent through 
the prime minister's department, the administration of the 
mandate being a function of that department. Communications 
with His Majesty the King, such as the tendering of advice in 
matters affecting the Union are sent to the governor-general of 
the Union, who, as we have stated, is the king^s personal repre- 
sentative in the Union. 

^ Besponsihle Government m the Dominions (London, 1909), p. 288. 

^ Deport oj the Imperial Confcrencct 1930, part vi (i). 



404 THE EXTERNAL RELATIONS OF THE UNION 

The Imperial Conference, 1930, laid down some worldng 
principles : 

‘At the Imperial Conforonco of 1920 it was agreed tliat, in cages othei' 
than thosG whoro Doininion ministers wore aocrodited to tho heads of 
foreign states, it was very desimblo that the existing diplomatic channelH 
should contimio to bo used, as between the Dominion govorniiioiits and 
foreign governments, in matters of general and political concern, Whilo 
the Conforonco did not wish to suggest any variation in this practice, 
they felt that it was of great importance to secure that the machinery 
of diplomatic coinmiinication should be of a sufficiently elastic and 
flexible character. They approciatocl that eases might arise in which, 
for reasons of urgency, one of His Mujosty^s governinonts in the 
Dominions might consider it desirable to communicate direct with one 
of His Majesty’s ambassadors or ministers appointed on tho advico of 
His Majesty’s govornniont in tho United Kingdom on a matter falling 
within the category mentioned. In such cases they recommended that 
the procedure just described should bo followed. It would bo understood 
that tho communication sent to the ambassador or minister would 
indicate to him that, if practicable, ho should, before taking any action, 
await a telegram from His Majesty’s government in the United Kingflom, 
with whom tho Dominion government concerned would si?niiltaneously 
communicate. As regards subjects not falling within tho category of 
matters of general and political coneern, th<i Conforonco felt that it 
would bo to the goneral advantage if communications passed direct 
between His Majesty’s governinonts in tho Pominionw and the ambassa- 
dor or minister concerned. It was tliouglit that it would bo of practical 
advantage to define, as far as possible, tho matters falling within this 
arrangement; tho definition would include such mattcirs as, for example, 
tho negotiation of commercial arrangements affecting exclusively a 
Dominion government and a foreign power, complimentary messages, 
invitations to non -political eonforonces, and requests for information of 
a technical or soieiitifio character. If it appeared hereafter that tho 
definition were not sufficiently exhaustive it could of course be added 
to at any time. In naaking tho above recommendations, it was under- 
stood that . , . cases might also arise in which His Majesty’s governments 
in tho Dominions might find it convenient to adopt appropriate ohaiinols 
of communication other than that of diplomatic ropresoiitatives. Tlio 
Conference were informed that His Majesty’s government in tho 
United Kingdom were willing to issue tho necessary- instructions to 
tho ambassadors and ministers concerned to proceed in accordance with 
tho above recommendations.’ 

5. Diplomatic Representation 
Ministers-plenipotentiary are formally appointed by His 
Majesty the King. In accordance with diplomatic practice a 
minister is appointed by means of a letter of oredonoo from His 
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Majesty to the head of the state concerned. In the Union of 
South Africa a foreign ambassador i)resents his credentials to 
the governor-general as the personal representative of the King. 
!For example, the procednxD in the case of the minister from the 
United States was as follows : 

‘The AmDrican Mini.ster was received by His Excellency the Govemor- 
Gonoml at Govornmeiit House, Pretoria, on the 8fch September, 1930. 
The American Minister px'oaented his Letters of Credence addressed by 
the President of the United Statc.s of America to His Majesty the King, 
and as from 8fch September, 1930, assumed his duties and functions as 
Envoy Extra-ordinary and Minister-Plenipotentiary of the United States 
of America in the Union of South Africa.’^ 

The Union has, at the moment, ministers -plenipotentiary at 
Washington, Rome, The Hague, Paris and Berlin. 

Foreign consuls within the Union present no credentials 
personally to the Governor-General, but they require recognition 
in a formal manner. The method of such recognition is by a 
formal notice in the Gazette in the following terms : 

H‘Iis ExcoiJency tlio Governor -General has been j) I cased to approve 
of the grant of recognition to Mon.sieur Vladas Karol is Rackauskas as 
Consul of Lithuania at Capetown, with jvii'isdiction over the Union of 
South Africa and the Mandated Territory of South-West Africa.’ 

Diplomatic immunity is granted in the Union of South Africa 
to the diplomatic agents of foreign countries by express enact- 
ment, which provides that no diplomatic agent, his family, staff 
and their families, and his alien servants, shall be subject to the 
civil and criminal jurisdiction of any court in the Union, and all 
legal processes sued out against the person or property of any 
diplomatic agent shall be vokL^ Ininiunity, however, does not 
extend to diplomatic agents engaged in trade or other callmgs 
in the Union in so far as transactions in that trade or calling are 
concerned. Diplomatic agents are entitled to waive the im- 
munity granted them under the statute. The proper minister 
may exempt diplomatic i^ersons and official legation buildings 
and residences from taxes and rates if a reciprocal exemption is 
granted to the diplomatic agents of the Union, Diplomatic 
immunity is further protected by the fact that if any person 
vdthout reasonable care sues out a legal process against a foreign 

‘ The, Qovernmeni Oazelttif Sopt ember 12, 1930, 

^ Diplomatic Immunltiea Act, No. 9 q£ 1932, aa aitioudod by Act No, 19 of 
1934. 
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diplomatic agent accredited to the Union such person may sufTer 
severe criminal punishment. 

The Union maintains a high commissioner and staff in London, 
and the United Kingdom has a liigli commissioner at Pretoria, 
who is also high commissioner for the native territories. Com- 
munications from the Union government are occasionally 
addressed to either of these high commissioners for transmission 
to the British government. 

The status of high commissioners was reviewed by the Im- 
perial Conference, 1930: 

‘Tho question of precedence) of High Commissioners for the Dominions 
m Loudon was raised at tho Iriiporfal Coiifeixaico of 1023 by tbo then 
Prime Minister of Canada. As a result of the discussion at that Con- 
ference and subsequent correspondonco with the Prime Minister.s of tho 
Dominions, a proposal was submitted to, and approved by tho King, 
that the Dominion High Commissioners .should bo given jH’ocerlenco, on 
ceromonial occasions, after any inombers of the United Kingdom or 
Dominion Cabinets who might be present on any given occasion^ but 
not in any caso given a position superior to that accorded by the United 
Kingdom Table of Prccedonco to SoGi'otari(3s of State, 

‘At the present Conference fcho question wau raised whetlicr it might 
bo possible in any way to improve tho status accorded, as a result of 
tho 1923 discussions, to Dominion Higli Commissi oners in London in 
order to oniphasizo the importance of their jiositi on us the representatives 
in London of other govornmouts of His Majesty. TIk) desirability of 
such action, if it woro possible, was generally recognized, more particu- 
larly in view of the constitutional position as defined by tlie Imperial 
Conference of 1 920. 

‘On the other hand, thero was obvious difficulty in according to tho 
representatives in London of any of Hts Majesty’s govorninents a statu.s 
which would place them in a position higher than that accorded, not 
only to His Majesty’s principal Ministers in the United Kingdom, but 
also to the members of tho respective Dominion governments when tlioy 
were visiting tho United Kingdom. 

‘As tho result of tho discussion, His Majesty’s government in tho 
United Kingdom intimated that they woro prepared to recommend to 
tho King that the Dominion High Commissioners should on all ceromonial 
occasions (other than those when Ministers of tho Crown from the respec- 
tive Dominions were present) rank immediatoiy after jSecretaries of State, 
that is, before all Cabinet Ministers in tho United Kingdom, except 
Secretaries of State and those Ministers who already have higher 
precedonce than Secretaries of State. It had been ascortainod that, if 
such a recommendation were made to the King, His Majesty would bo 
gracioixBly pleased to approve it, As regards tho position of tho repre- 
sentative of n Dominion in relation to a Minister of the Crown visiting 
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tlie United Kingdom from that Dominion^ the existing position would 
remain xinaltered, that is, normally a Minister of the Crown from a 
Dominion visiting the United Kingdom would bo given precedence 
immediately before tlie High Commissioner concerned. 

*The representatives of the United Kingdorp at the Conference ex- 
pressed the hope that His Majesty governments in the Dominions 
would consider the question of recommending equivalent precedence for 
any High Commissioner appointed by His Majesty’s government in the 
United Kingdom in a Dominion.’ 


6. Treaties 

The dominions, as have seen, have long possessed the un- 
disputed control of their own internal affairs. But one cannot 
draw an absolute line between what is domestic and what is 
foreign. In 1859 the province of Canada passed an act increas- 
ing the duties on imported goods, including those coming from 
the United Kingdom. This, of course, affected not only the 
people of Canada, but also those of the Empire as a whole, as 
well'^as foreign countries. In spite, however, of the strenuous 
oi^positioii of certain British manufacturers, the British govern- 
ment, after a firm protest from the Canadian ministry, consented 
to the imi)Osition of the tariff, and the right of a self-governing 
colony to determine the tariff on both foreign and British goods 
was thereby established. In 1854 a reciprocal trade-treaty be- 
tween Canada, acting as British plenipotentiary, and the United 
States had already been concluded, but this treaty was directly 
arranged by the governor-general of Canada and all interests were 
considered. It, however, formed a precedent, and together with 
the act of 1859 laid foundations for the principle of leaving the 
self-governing colonies free to manage their own trade relations. 

But this right of controlling their own commercial relationship 
with the outside world had always been subject to an important 
reservation or understanding. The colonies had outgrown the 
condition in which each of them could be regarded as an isolated 
community. Trade ramifications became too complicated not to 
be affected by any single treaty. An understanding arose that 
in any commercial treaty in which a Britaimio state took part, 
the other Britannic states, not parties to the treaty, should al- 
ways receive equal treatment with any other nation. No foreign 
country was to receive more favourable concessions than any of 
His Majesty’s dominions might receive. 

K k 
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From the very first tlie Britisli government regarded it essen- 
tial that any tariff concessions conceded hy a dominion to a 
foreign country should be extended to the United Kingdom and 
to the rest of his majesty's dominions. When Newfoundland in 
1890 had made arrangements for a treaty with the United States 
which would have accorded in*eferential treatment to that power, 
the secretary of state for the colonies, in a dispatch of March 20, 
1 892, infonned the government of Canada, in reply to its protest, 
that it might rest assured 'that Her Majesty will not bo advised 
to assent to any Newfoundland legislation discriniinating directly 
against the products of the Dominion'. 

In 1894 the Colonial Conference held at Ottawa discussed the 
principles wJiicli were to apply to commercial treaties. They 
were definitely laid down by the colonial secretary, Lord Kipon, 
in a dispatch dated June 28, 1895: 

*Ajiy agreement made must be an agreement botwooii Her Majesty 
and tlio sovereign of a foreign state, and it would be to Her Majoaty’s 
governmoiit (in tho Unit(3d Kingdom) that the foroigii^ states would 
apply in case of any questions arising out of the agreomout. To give 
tho colonies power of negotiating treaties for thomsolvos without 
roforonco to Her Majesty^s govenunont would bo to give thorn an 
international status as separate and sovoreigii states, and would bo 
equivalent to breaking up tho Empire into a mi in her of ind open dent 
states, a result injurious to tho colonies and to the inothoi* country, and 
one that would be desired by neither party. 1.''lie negotiations, thoroforo, 
between Her Majesty and tlio foreign sovereign must b<3 eonduotod by 
Her Majesty’s representative at the foreign court, who would k(»ej) Her 
Majesty’s governmont informed of tho progress of tho discn.ssion, and 
seek instructions from them ns necessity arose. In order to give duo 
help in the negotiations, Her Majesty’s roprosontativo should, as a rule, 
bo assisted by a delegate, appointed by tho colonial government, either 
as plenipotentiary or in a subordinate capacity, as the eiroximstances 
might require. If, as a result of the negotiations, any arrangoments 
were arrived at, they would require approval by Her Majesty’s govern* 
ment and by the colonial governmont, and also by tho colonial legislature 
if they involved legislative action, before the ratification could take place. 
This procedure has been in the past adopted, and Her Majesty’s govern- 
ment had no doubt as to its propriety, as securing at once the .strict 
observance of existing international obligations, and the preservation 
of the unity of tho Empire.’ 

Since 1894 the dominions have moved onward in their com- 
mercial relations. They now negotiate commercial treaties by 
dealing dii^ect with the foreign country ooncerned, 'J'he United 



COMMONWEALTH NATIONS AND EOREIGN NATIONS 499 

States deals directly with. Canada in commercial matters, and so 
does Portugal with South Africa, wdiile the recent trade agree- 
ment between Germany and South Africa was entered into 
without the intervention of the United Kingdom, 

It is true that in the j^ast the British government lias inti- 
mated that she would not agree to a colony asking from foreign 
powers concessions hostile to the interests of the other parts of 
the Empyired If, therefore, a preference were sought by or offered 
to a dominion in respect of any article in which a foreign country 
competed seriously with other portions of the Empire, the British 
government would feel it to be a duty to use every effort to 
obtain an extension of the concession to the rest of the Empire. 
But the understanding to afford all parts of the Empire the 
benefit of favoured-nation treatment has been carefully observed 
by the dominions in commercial negotiations affecting the trade 
of the dominions. All concessions made to foreign powers have 
always been extended to all parts of the Empire,^ 

Regarding the form and signature of treaties the Inter- 
Imperial Relations Report, 1020, stated 

‘Some treaties begin with a list of tho contracting coinitri(?s and not 
with a list of licads of states. In tho case of treaties negotiated under tlio 
auspices of the League of Nations, adherence to the wording of tho 
Annex to tlie Covenant for tho purpose of describing tho contracting 
party has led to tlie use in the preamble of tho term “British Empire” 
with au enumevation of the Dominions and India if parties to the 
Convention, b\it without any mention of Great Britain and Northern 
Ireland and tho Colonies and Protectorates. These are only included by 
virtue of their being covered by the term “British Empire This prac- 
tico, while suggesting that tho Dominions and India are not on a footing 
of equality with Great Britain as participants in the treaties in question, 
tends to obscurity and misunderstanding and is generally unsatisfactory. 

‘As a means of overcoming this difdculty it is recommended that all 
treaties (other than agreements between governments) whether nego- 
tiated under tho auspices of the League or not should bo made in the 
name of heads of states, and if the treaty ia signed on bolialf of any or 
all of the governments of tlie Empire, tlie treaty should bo made in tho 
name of tho King as tho symbol of tho special relationship between the 
different parts of the Empire. Tlie British units on bohalf of which 
the treaty is signed shorild be grouped together in the following order ; 
Great Britain and Northern Ireland and all ports of tho British Empire 

^ See Pavliammiary PaperSt 1910, houBO of coniiuons, 129. 

^ e.g. tho 11111011 oi Boiith Africa-Gennan Treaty, 1928, article 9; see note A 
at the end of this chapter. 



500 THE EXTERNAL RELATIONS OF THT5 UNION 

which are not Hcpiimto irK^inbors of tho League, Cuiuida, Australia, 
NowfoiiiKllaiid, New Zealand, South Airi(!a, Jrish Free Stfito, India, 
A .spociraen form of treaty as njcoiiunendcul is attached as an appendix 
to tho Cominitteo’s report. 

Mn tho caso of a treaty aji] dying to only one jaivt of tlu^ Einpir(> it 
should bo stated to bo made by tho .King on holui-lf of that part. Tlio 
making of the treaty in the nairu^ of the King as i\n) symbol of tho 
special relationship between tho different parts of tlio J?hnpiro will render 
superfluous tlie inclusion of any provision that iLi i;ernis must not be 
regarded as regulating inter so the rights and obligations of tho various 
torritorios on behalf of which it lias been signed in luuno of tbo King. 
In this con II ox ion it must bo borne in mind that tho question was dis- 
cussed at tho Arms Traffic Conforonce in 1925, and tl uit the legal coininit- 
teo of that Conference laid it down that the principle to which the fore- 
going sontoneo giv(3S oxi^ression undorlies all intornational conventions. 

‘In the case of some international agreements tho governments of 
different parts of tho Enquire may bo willing to a])ply botwoeii thorn - 
solves some of tho jn'o visions as an administrative nioasurG. In this 
case they should state the extent to wliicli, and tho terms on which, 
such provisions aro to apply. Whore international agreomoiits are to bo 
applied between tho different parts of tbo I3inpirc, tlio form of a t»‘eaty 
between lieads of states should bo avoided. •' 

‘The plenipotentiaries for tho various British units should luivo full 
powers, issued in each case by tho King on tho advice of tho govern men t 
concerned, indicating and corresponding to th<^ part of the Empire for 
wliich they are to sign. It will frequently bn found convcMiient, particu- 
larly where there are some parts of tho Ihnpire on which It is not 
contemplated that active obligations will bo imposcMl, Init whore tbo 
position of the British subjects belonging to those parts will bo affooted, 
for such government to advise the issue of full powers on tlieir bclialf 
to the plonipotontiary apjiointcd to act on behalf of tho government or 
governments mainly concerned. In other cases provision might bo made 
for accession, by other parts of tho Empire at a later date, 

‘In the cases where tho names of countries aro appended to tho 
signatures in a treaty, tho different parts of tho Empire .should be 
designated in the same manner as is proposed in regard to tho list of 
plenipotentiaries in tho preamble to tho treaty. Tho signatures of tlio 
plenipotentiaries of the various parts of tho Empire should bo grouped 
together in tho same order as is proposed above. 

*Tho signature of a treaty on behalf of a part of tho Empire should 
cover territories for which a mandate has been given to that part of tho 
Empire, unless the contrary is stated at the time of the signature.*^ 

Because legally the crown has the abaoliito power of coii- 
cluduig treaties, and has in the past always been advised by the 
British government, there has been no ease known in which any 

^ Intcr-Imperial Belaliom BepoH, 192G, pui't v (a). For tlio spooiinon form of 
treaty xoforrod to, seo noto C at tho ond of this clmptor. 



GOMMONWIiiALTH HATTONS AND FOREIGN NATIONS 501 

treaty proper baa been made without the consent of the British 
government. Treaties made by the crown were binding uj)on 
colonies whether sncIi treaties were ratified by the colonial 
parliaments or not. Prior to 1882 all treaties concluded by 
the crown, ijiso facto^ applied to the colonies, unless they were 
specially excluded. In 1882 a treaty was entered into between 
the United Kingdom and a country hardly as large as an insig' 
nificant South African magisterial district, which contained the 
first 'colonial clause', a clause permitting the self-governing 
colonies to adhere to the treaty within a fixed period.^ The 
right of separate withdrawal from a treaty on the part of a 
colony first appeared in 1889, The separate adherence to and 
withdva^s^al from treaties were at first considered possible only 
where a differentiation of treatment could be based upon 
a differentiation of locality. The jjractice of consulting the 
colonies was not introduced in political treaties of general or 
world-wide application ; nor, indeed, had the colonies put for- 
ward any formal claim, up to the time of the Great War, to be 
given an option as to adherence in the case of general political 
treaties. Yet where dominion interests were directly affected in 
a regional treaty, it had become a fixed rule that the dominion 
government concerned should be consulted. In the General 
Arbitration Treaties with the United >States in 1908 and 1911 the 
United Kingdom exjDressly reserved the right to obtain the concur- 
rence of any doininion whose interests were directly affected by the 
treaty before any issue affecting it was submitted to arbitration. 

Ratification of a treaty, in the absence of special agreement, 
is concluded by representatives accredited for the purpose. 
Ratification may be withheld for various reasons, as when the 
constitution of a state reqnii'es a treaty concluded by pleni- 
potentiaries to be sanctioned by an elected or appointed body, 
such as the senate in the United States. In such cases it is an 
implied condition of negotiation that an absolute right of 
rejecting a treaty is reserved to the body the sanction of which 
is needed. It is now the practice in South Africa to make an 
express reservation of the right of ratification either in the full 
powers given to the negotiators or in the treaty itself. ^ Ratifica- 

^ Treaty with Montenegro, 1882. 

^ See, for exam}?le, tho South Africa-Goimnan Treaty, 1Q28, in note A at tho 
end of tills oliaptor. 
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tions are signed by the jjersoii invested witli the supremo treaty- 
making power (the King iu the case of tlio Kritannic states). 
Article 18 of the Covenant of the League of Nations provides 
that every treaty or international ongagonient entered into by 
any member of the League shall forthwith bo registered with 
the secretariat of the League, and shall, as soon as possible, bo 
published by it. No such treaty or iiiternation.al agreoment is 
binding until so registered. But iu other eases, as soon as ratifica- 
tion is completed, the treaty comes into delinito operation. 

In the case of the dominions, most treaties eonie into effect on 
the passing of legislation by the Dominion parliaments concerned. 
For example, in 1867, Franco concluded a treaty with the United 
Kingdom regarding French fishery rights in Newfoundland, The 
Newfoundland imrliament declined to i^ass legislation approving 
the treaty, and it therefore never canio into force. 

The Imperial Conference of 1923 laid down certain rules for 
the ratification of treaties which still hold good : 

[а) The ratification of treaties imposing obligations on one part of tho 
Empire is effected at the instance of the govonirnoiit of tliat part. 

(б) Tlie ratification of treaties imposing obliga tions on more than 
ono part of tho Empire is elTected after consultation botwo(m tho 
governments of tlioso parts of the Einx>ire concorncHl. It is for each 
government to decide wbotlior parliamentary approval or legisla- 
tion is required before desire for or coiicuiTence in ratification is 
intimated by that government. 

Parliamentary apju’oval may be signified by resolutions of 
both houses of parliament, or by a resolution of tho elected 
house only.^ Many treaties require legislation to render them 
effectual ; e.g. a commercial treaty involving tariff concessions 
would usually require an act of parliament to bring the tariff 
concessions into effect. 

The Inter-Imperial Relations Report, 1020, contains tho 
following provision regarding the coming into force of multi- 
lateral treaties: 

‘In general, treaties contain a ratification clause and a provision that 
tho treaty will come into force on tho deposit of a cor tain number of 
ratifications. Tho question lias sometimes arisen in connexion with 
treaties negotiated under the auspices of the Loaguo wliotlior for tho 
purpose of making up tho number of ratifioation?} nGce.ssary to bring 
the treaty into force, ratifications on behalf of dillbront parts of tho 
Empire whi^h are separate members of tho League should bo counted 
^ Cf, note B at tho ond of this cliaptor. 
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as separate ratifications. In order to avoid any difficulty in future, it 
is recommended that when it is thoiiglit necessary that a treaty should 
contain a clause of this character, it should take tlio form of a provision 
that the treaty should como into force when it has been ratified on 
behalf of so many separate mombers of tho League, We think that some 
convenient opportunity should he taken of explaining to tho other 
members of the League tho change which it is desired to inako in tho 
form of treaties and the reasons for which they are desired. We would 
also recommend that tlie various governments of the Empire should 
make it an instruction to their representatives at international con- 
ferences to bo held in future that they should use their best endeavours 
to secure that effect is given to the recommendations contained in the 
foregoing paragraphs . ’ ^ 

It had been contended by General Smuts that at the Peace Con- 
ference and the Washington Conference the dominions were re- 
presented by distinct delegations. Sir John Sahnond contended 
that there was but a single Empire delegation, and the Inter- 
Imperial Relations Report of 1926 seems to confirm this view.^ 

4.f ter the Great War the controversy over Chanak arose . When 
the question was raised by the British government of preventing 
by force the Turks from crossing into Europe > the prime minister 
of Canada replied that the Canadian parliament must determine 
whether that country should take an active part in a war in 
which the United Kingdom was involved. Later, when the 
Treaty of Lausanne was concluded with Turkey, the King having 
signed for the whole Empire, the Canadian government recog- 
nized that it was bound by the treaty but declared that it was a 
bilateral treaty imposing active obligations on one part of the Em- 
pire only. In 1923 Canada claimed that her representative alone 
should sign the treaty between herself and the United States regu- 
lating the halibut fisheries on the North Pacific coast. The treaty 
was negotiated on behalf of Canada by her representative, acting, 
with the full approval of the British government, through the 
British ambassador at Washington, and was signed by the Cana- 
dian representative alone under full powers issued in the usual 
manner by the ICing on the advice of the British government.^ 

^ I^iter-hnperial l^elations Report, 1926, part v (a), 

^ Soo The Timee, July 18, 1921. On August 10, 1934, General Smuts stated 
that the South African plenipotentiaries were appointed by the King in his 
governmont of tho Union, and that the appointment was Gountersigned by 
the Prime Minister of the Union — Rand Daily Mail, August 11, 1934. 

® See Foreign Affairs, vol. v, pp. 382 ff. for a full discussion j and Keith, 
Responsible Government in the Doyninions, 2nd od., p, 906, 
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This practice of signing a treaty by the dominion ro])resoiitative 
alone under powers issued on tlio advice of tJio Kijig’s HritisJi 
ministers was followed in 1024 in the oommei’cial treaty nogo-* 
tiated between Canada aijd Belgium. 

Once separate diidomatic representation was oojjccded to one 
dominion it naturally had to be conceded to all tlve other domi- 
nions. The British government showed groat hesitation in allow- 
ing a dominion to sign a treaty alone, even tliough the powers for 
signing such treaty were given on the adviec of the ^British 
ministry; but its attitude with regard to the appointment of 
ministers to foreign courts was different. In his statement re- 
garding the ap 2 )ointment of a Canadian minister at Washington 
Mr. BonarLaw stated: Tt has been agreed that liisMajesty, on the 
advice of his Canadian ministers, shall appoint a ininister-iffeni- 
potentiary who shall take charge of Canadian affairs at Washing- 
ton,' The sole responsibility for such an appointment rested with 
the Canadian government. It is true that in that instance the 
Canadian secretary of state did not j^orsonally advisp the Kmg, 
but had he been in England at the tiino tlmro is no doubt that 
he would have done so. As it liappened tJio advice to the King 
was by order-in-council cabled to the secretary of state for the 
colonies, who acted and advised the King purely as the repro- 
sontativo in this matter of the Canadian government. In 1 924 
the Irish Free State ai^pointcd a minister to the United States. 

Negotiations between the United States and Canada are now 
conducted dii’ectly with the Canadian representative, who in- 
forms the British ambassador in accordance with well-established 
convention so that the latter may decide whether the matter of 
negotiation interests other parts of the Empire, If another jmrt 
of the Empire is involved, such part may leave it to the Canadian 
representative to protect its interests or to the Eriti.sh ambas- 
sador or it may negotiate directly by its own representative. 
The most cordial interchange of views and information exists 
between the British ambassador at Washington and the 
dominion representatives. 

7. Representation at International Conferences 

In connexion with representation at international conferences, 
the Inter-Imperial Relations Report of 1 026 stated : 
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*We also studied in the light of the resolutions of the Imperial 
Conference of 1923, to which roferenco Ims already been anade, the 
question of tho representation of the different parts of tlic Empire at 
international conferences. Tho conclusions which we readied may bo 
summarized as follows : * . 

*1. No dilBculty arises as regards representation at conferences con-, 
vened by or under the auspices of the League of Nations. In tho case 
of such conferences all niembens of tho League arc invited, and if thoy 
attend are represented separately by separate delegations. Co-operation 
is ensured by the application of paragraph 1 ( 1 ) (c) of tho Treaty Resolu- 
tion of 1923, 

*2. As regards international conferences summoned by foreign govern- 
ments, no rule of univcr.sal application can bo laid down, since the nature 
of tlie representation must, in part, depend on the form of invitation 
issued by tlie convening government. 

(a) In conferences of a technical character, it is usual and alwa 5 ^s 
desirable that tlie different parts of the Empire should (if thoy 
wisli to participate) be represented .separately by separate delega- 
tions, and where necessary, efforts should bo made to secure 
invitations which will render such representation possible. 

(u) Conferences of a political cliai‘aeter called by a foreign government 
must be considered on the special circmnstances of each individual 
ease. 

*It is for eaclk part of tho Empire to decide whether its particular 
interests aro so involved, espf3cially having regard to tho active obliga- 
tions likely to bo imposed by any resulting treaty, that it desires to leavcj 
tho negotiation in the liaiids of the part or parts of the Empire moi'e 
directly concerned, and to accept tho result. 

Tf a government desires to participate in the conclusion of a treaty, 
the mefcJiod by which representation will bo secured is a matter to bo 
arranged with the other governments of the Empire in the light of tlie 
invitation which has been received. 

‘Whore more than one part of tho Empire desires to bo represented, 
three methods of representation aro possible: 

(i) By means of a common plenipotentiary or jjlenipotentiaries, tho 
issue of full i^owers to whom should bo on tho advice of all parts 
of the Empire parti cii^ating, 

(ii) By a single British Empire delegation comjDO.sed of separate 
representatives of such parts of the Empire as aro participating 
in the Conference. This was the form of representation employed 
at tho Washington Disarmament Conforenco of 1921. 

(iii) By separate delegations representing each part of the Empire 
participating in the Conference. If, as a result of consultation, 
this third method is desired, an effort must be made to ensure 
that the form of invitation from the convening government will 
make this method of representation jjossible. 

‘Certain non- technical treaties should, from their nature, bo concluded 
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in a form which will roiiitlor thorn binding upon all pari h of l-ho En\piiH>, and 
for this purpose should ho ratified with tlio coiKJurroneo of til] tli(^ govorn- 
ments. It is for oacli govornmonb to docido wJuit extent its aonoiirronco 
in the ratification will bo faciUtaUHl by its participation in the conclusion 
of tho treaty^ ns, for instance, by tho uj>|)oijitinont of a corninon plonipo- 
tontiary. Any question as to w'liothor tlio untune of the treaty in such 
that it-a ratification should bo concur vihI in by all parts of the lihnpiro 
is a matter for discussion and agreement between the govt^rnmonts/^ 

In this division of the subject it has l)ocn nocossary to confine 
our attention to general prjnci])le8 and to eoininon conventions 
which carry with them some kind of formal agi’oeinent within 
the British Commonwealth. These principles and conventions 
command respect in the Union of South Africa wliorc, however, 
occasions have not arisen to j^rovide numerous illustrations of 
their workings. There is, however, no reason to believe that 
they cannot be applied without friction and with tho generous 
co-operation of the Union. They imply a spirit of co-oporation 
which need never be wanting if goodwill and statesmanship are 
forthcoming in the future as in the past. 

8. A Commonwealth Tribunal for the Solution of 
Inter-Commonwealth Disputes 

The Imperial Conference Heport, 1930, dealt with tins matter 
in the following manner : 

*Tho Report of tho Conferoiioo on tiio Operation of Dominion Loginla- 
tion contains the following paragraph (paragraph 125): 

“We felt that our work would not be eoinpioto unlosH wo gave somo 
considoration to tlie question of tho ostabltshinont of a tribunal as 
a means of determining difforonees and disputes botwoou m embers 
of the British Commonwealth, We wore impi’e.sso(l with tho advantages 
whicli might aeeruo from tlie establishment of such a tribunal. It 'was 
clearly impossible in tho time at our disposal to do more than oollato 
various suggestions with regard first to tho const itu tion of .such a 
tribunal, and secondly, to tho jurisdiction which it might oxorciso, 
With regard to the former, tho prevailing view was that any such 
tribunal should tako tho form of an ad hoc body soleoted from standing 
panels nominated by tho several members of tho British Common- 
wealth, With regard to the latter, there was general agreement that 
tho jurisdiction should be limited to justiciable issues arising between 
governments. We recommend that the whole aubj ect should be further 
examined by all the governments,'*' 

*This matter was examined by the Conference and they found them- 
selves able to make certain definite recommendations with regard to it. 

^ Inter^lni^erial lidations Itcpo}% 1920, part v (6). 
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‘Some machinery for the solution of disputes whicli may arise between 
the members of tho British Commonwealth is desirable. Different 
methods for j>roviding this machinery were explored and it was agreed, 
in order to avoid too much rigidity, not to recommend tlie constitution 
of a permanent court, but to seek a solution along tho line of ad hoc 
arbitration proceedings. Tho Conference thought that this method 
might be more fruitful than any other in securing tho confidence of tho 
Commonwealth, 

‘Tlie next question considered was whether arbitration proceedings 
should be voluntary or obligatory, in the sense that one party would 
bo under obligation to submit thereto if tho other party wished it. In 
tho absence of general consent to an obligatory system it was decided to 
recommend the adoption of a voluntary system. 

Tt was agreed that it was advisable to go further, and to make recoin- 
mendations as to the competence and the composition of an arbitral 
tribunal, in order to facilitate resort to it, by providing for raaehinory 
whereby a tribunal could, in. any given ease, bo brought into existence - 

‘As to tho competence of the tribunal, no doubt was entertained that 
this should bo limited to differences between governments, Tho Con- 
ference was also of opinion that tho differences should only be such as 
are justiciable. 

‘As to the. composition of tho tribunal it was agreed? 

(1) The Tribunal shall bo constituted ad hoc in tho case of each dispute 
to be settled. 

(2) There shall be five members, one being tho Chairman ; neither tho 
Chairman nor the members of the Tribunal shall be di’awii from 
outside the Britisli Commonwealth of Nations, 

(3) Tho members, other than the Chairman, shall bo selected as 
follows: 

(а) One by each party to the dispute from States Members of the 
Commonwealth other than the parties to tho dispute, being 
persons who hold or have held high judicial office or are 
distinguished jurists and whoso names will carry weight 
throughout the Commonwealth, 

(б) One by each party to tho dispute from any part of the Common- 
wealth, with complete freedom of choice. 

(4) The members so chosen by each x^arty shall select another 
person as Chairman of tlie Tribunal as to whom they shall have 
complete freedom of choice. 

(5) If the parties to tho dispute so dosire, the Tribunal shall be assisted 
by the admission as assessors of persons with special loiowleclge and 
experience in regard to the case to bo brought before tho Tribunal. 

‘It was thought that the expenses of the tribunal itself in any given 
case should be borne equally by the parties, but that each party should 
bear tho expense of presenting its own case, 

Tt was felt that details as to which agreement might be necessary 
might be left for arrangoment by the governments concerned,’ 
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It 18 difficult to arrive at any definite opinion on these roconi- 
mendations in the Union of South Africa, as tliere has been little 
if any discussion of the proposals. It would seem, however, 
that they do not create anything like a judicial procedure* 
Doubtless, as far as one can learn, they were the product of 
compromises. It is, however, suggested tluit they do not 
represent any real solution of the problem ooucernod. Witliout 
going into detail, it is obvious that an ad hoc tribunal is least 
likely to establish rules of law, because it partakoH too much of 
a system of arbitration in which the chairman perhaps alone 
brings to the issues involved anything lilce a judicial mind. Wo 
can only speak theoretically with no experience to guide us ; but 
the recommendations as a whole do not inspire confidence. They 
certainly do not envisage a court and judicial inetliods as these 
are commonly conceived. If that be so, they are of little import, 
as naturally in any inter-commonwealth dispute arbitration 
would be sought. The problem yet reniains as to the real 
judicial solution of such disputes, governed by judicial inetliocls, 
obligation to proceed, and respect for the court, If it is to remain 
the rule that inter-commomvcalth disputes arc not to go to the 
Permanent Court of International Justice, thcji it would seem 
that ordinary arbitration must govern tlioin, as there seems at 
present little likelihood that an inter-commonwealth court will 
emerge for such purposes. ^ 


NOTE A 

Formed PorHo7ts of Treaty of Commerce and Navigatioji 
between the Union of South Africa and the German Reich 

His Majesty the King of tho United Kingdom of Cheat Britain, 
Ireland, and tho British Dominions beyond the Sons, Emporor of India, 
for and on behalf of the Union of South Africa, and tlio Pro.sicleut of 
the German Reich, being desirous of furthor facilitating and extending 
the coimnercial relations already existing botwoeii tho Ujiion of South 
Africa and tho Gormim Boich, have resolved to conoludti a treaty of 
commerce and navigation for that purpose and to that end, and have 
appointed their plenipotentiaries, that is to say: 

Hia Majesty the King of the United Kingdom of Great Britain, Ireland, 
and the British Dominions beyond the Seas, Emperor of India: 

^ Compare, howover, on this subject, British Gommomocalth lldalions ; Pro- 
ceedinga o/ the first unofficial conference at ToronlOy U-^^1 (Ed. 

Toynbee, Oxford, 1034). 
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Tho Honourable Frederick AVilliam Beyers, K.C\,M.L.A., a Member 
of tlio Executive Council and Minister of Minos and Industries for 
tliD Union of South Africa ; 

Tlio President of tlie German Reich : Herr Otto Sarnow, Ministerial rat 
in tlio German Ministry of Finance ; 

Wlio, having satisfied tliemsolves as to their respective full powers, 
liave agreed as follows : 


Article 2G 

The present treaty, after having been approved by the competent 
legislative aiithorities of the contracting parties, shall bo ratified and 
the ratifications shall bo exchanged in Berlin as soon as possible. It shall 
come into force on the day of the exchange of ratifications and shall be 
binding for two years from that date. This treaty shall thereafter 
remain in force until tho expiration of six months from the date on 
which either of the contracting parties shall liave denounced it. 

In witness whereof the respective plenipotentiaries have signed tho 
present treaty and bavo afiixcd thereto their seals- 

Done at Pretoi'ia in duplicato in English, Afrikaans, and German 
texts, tho 1st of September, 1928. 

{Siffned) F. W. Beyebs. 

{Signed) O, Sau^tow, 


NOTE B 
BILL 

To provide for the approval by both Houses of Parliament of 
treaties and international agreements. 

Be it enacted by tho King’s Most Exeeilont Majesty, tho Senate and 
House of Assemblj'' of tho Union of Soutli Africa, as follows; 

Approval of both Houses of ParUameni required in respect of 
ireaties and international agreements 
1. (1) No treaty or international agreement, entered into bofcwecn 
the Union and any other State, shall bo ratified unless both Houses of 
Parliament have, by resolution, approved of the same. 

(2) (a) If tho Houso of Assembly passes a resolution approving of any 
treaty or international agreement and if tho Senate rejects or fails to 
pass it and if tho House of Assembly in the next session again passes 
such resolution and the Senate rejects or fails to pass it, tho Governor* 
General may during that session convene a joint sitting of the members 
of tho Senate and the Houso of Assembly: Provided, that if tho Senate 
shall reject or fail to pass any treaty or international agreeinoiit dealing 
with the taxation of the Union, such joint sitting may be convened 
during the same session in which the Senate so rejects or fails to pass 
such treaty or international agreement, 

(6) If the resolution is passed by a majority of the mombors present 
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afc such joint sitting it sluill bo token to have been duly pnasod by both 
Houses of Parliament. 

Short iilh 

2. This Act may bo cited as tho Treaties Act, 19(10. 

Tho bill was not proceeded with, as tho govorninoiit of tho day wore of 
opinion that it was suhioioiit apjn’oval of a treaty if tlic? hoxjso of assembly 
only passed a resolution approving of it. 


NOTE C 

Sjyecimen form of Trmiy wpj)Toved by Inier-hnpeHal 
Relations B&pori, 1926 

The President of tho United Stato.s of America, His Mujo.sty tho King 
of tho Belgians, His Majesty tho King {here insert His Majesty^s full 
title), His Majesty tho King of Bulgaria, <&c., &c., 

Desiring . . . 

Havo resolved to conclude a treaty for that purpose and to that end 
have appointed as their Plonipotentiario.s : 

His Majesty the King {title as above ) ; r 

for Great Britain and Northern Ireland and all pai*ts 'of the 
British Empire which are not separate mombors of tho 


League (of Nations), AB. 

for tlie Dominion of Canada, QD. 

for the Commonwealth of Australia, ](JF. 

for the Dominion of New Zealand, OH. 

for the Union of Soiitb Africa, XJ. 

for the Irish Free State, JCL, 

for India, MN. 


who, having communicated thoir full power.s, foLin<l in good and duo 
form, have agreed as foJIoivs; 


In faith whereof the above-named Plenipotontiarics Imvo signed the 
present treaty. 

AB . . . CD m GH IJ KL MN 

(or, if the territory for which each Plenipotentiary signs is to be 
specified: 


(for Great Britain, &c.) 

AB. 

(for Canada) 

CD. 

(for Australia) 

EF. 

(for New Zealand) 

GH. 

(for South Africa) 

IJ. 

(for the Irish Free State) 

KL. 

(for India) 

JIN. 



XXIX 

THE MANDATED TERRITORY OF 
S0UTH4VEST AFRICA 

1 ♦ The Nature of the Mandate 
When the Great War came to an end it was not possible, on 
account of the prevailing public feeling and the many state- 
ments as to a peace of justice, to carry out an open policy of 
annexation as established by ■war-time arrangements. The 
mandatory system was thus invoked as a new contrivanee for 
ordinary annexation. 

With such a basis constituting mandates, a mandatory power 
must necessarily have complete sovereignty over a mandated 
territory. As far as legislation is concerned the relationship of 
South-West Africa to the Union is one of complete subordina- 
tion.^ The^South African courts have held that in consequence 
of the intimate relations existing in law between the Union and 
South-West Africa by virtue of the mandate, a conviction in the 
high court of South-West Africa in respect of a matter which 
is also a crime in the Union, cannot bo disregarded by the other 
South African courts, and such a conviction cannot be treated 
as a foreign judgment.^ In 1919, the Union parliament gave 
the governor-general full power to make appointments, establish 
offices, and issue proclamations repealing, altering, or amending 
the laws in force in South-West Africa,^ The territor3^ of South- 
West Africa was thereby placed in the first stage of government, 
namely, under the complete control of an external po^Ye^, and 
its form of government closely resembled that of crown colony 
government. In 1925, the territory was granted a constitution, 
which was a comj)romise between the constitution of the senate 
of the Union and of the provincial councils,'^ The members of 
the legislative assembly, consisting of six members appointed by 
the administrator and twelve directly chosen by the electorate, 

^ See tlio Union Nationality and Flags Act, 1927, which includes South-West 
Africa as a portion of tho Union. 

® Cape Law Society v. vaii Aa?’dtt [1926] C.P.D, 312. 

^ Treaty of Peace and South- West Africa Maiidato Act, No, 49 of 1919. 

* Sonth-Wost Africa Constitution Act, No. 42 of 1925, 
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must take the oath of allegiance to the King as holding, on 
behalf of the govcrunierit of the Union, the inandate for the 
territory of South- West Africa^ The Union parlianicnt retains 
its full power to make laws for the territory ns an integral 
liortion of tlio Union The appellate division, of the supremo 
court of South Africa is the court of appeal from the liigh court 
of South-West Africa in tho same ciroinnstancos and subject to 
the same conditions as it is the court of ap])oal from a provincial 
division of tho supreme court of South Africa.’^ 'I'lie Union con- 
siders itself tlic sovereign of the territory of Soutli-West Africa, 
and looks on the territory itself as an integral portion of tho Union . 

By Article 1 19 of the Treaty of Versailles, Germa-ny renoiinocd 
in favour of the Principal Allied and Associated lk)werB — that 
is, in favour of the United States, the British Empire, France, 
Italy, and Japan — all rights and titles over her oversea posses- 
sions, in order that all necessary steps might bo taken for their 
administration on a mandatory basis, the general principles of 
which were enumerated by Article 22 of the Covenant of tlie 
League of Natio.ns. 

Article 22 lays down certain principles applicable to terri- 
tories inhabited by peoplen not as yet able to stand l)y them- 
selves, who have ceased to bo imdor tho sovereignty of tlic 
states which formerly governed thenn Their well-being and 
development were to form a sacred trust of civilization, Practi- 
cal effect is given to these principles by entrusting tho tutelage 
of such peoples to advanced nations who are in a position to 
undertake the responsibility ; such tutelage to be exercised by 
them as mandatories on behalf of the League. '9'horo are terri- 
tories*, Article 22 provides, ^such as South-West Africa . . . 
which, owing to the sparsencss of their population ... or their 
geographical contiguity to the territory of the mandatory and 
other circumstances, can be best administered under the laws 
of the mandatory as integral portions of its territory, subject 
to the safeguard>s above mentioned.* Tho safeguards referred 
to relate to the prohibition of the slave trade, the traffic in arms 
and liquor, and the training of natives for other than defensive 
and public pui’poses. The degree of authority, control, or ad- 

^ South^West Africa Constitution Act, No. 42 of 1025, section 20. 

^ Ibid., section 44 and Act No. 49 of 1910. 

^ Section 3 of Act No. 12 of 1920. Soo Neoj v. Oj^cn, A.D., Soptombor, 1934. 
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ministration to be exercised by the mandatory is to be defined 
by the co\mcib and the mandatory is to make an annual report 
to the council 'in reference to the territory committed to its 
charge", which report is to be examined by a permanent com- 
mission constituted to advise the council on all matters relating 
to the observance of the mandate. 

The mandate for South-West Africa is as follows : 

THE MANDATE FOR SOUTH-WEST AFRICA 

Thfl Council of tho League of Nations, 

WH13IIEAS by Arfcicle 119 of tho Treaty of Peace with Germany, 
signed at Versailles on 28th June, 1919, Germany renounced in favour 
of tho Principal Allied and Associated Powers all hor rights over her 
oversea possessions, including thoroin Gorman South-West Africa ; and 

WnisniiiAs tho Principal Allied and Associated Powers agreed that, in 
accordance with Article 22, Part I (Covenant of tho League of Nations) 
of tlie said Treaty, a Mandate should be conferred upon His Britannic 
Majesty to be exercised on his behalf by the Government of tho Union 
of South Africa to administer tho Territory aforementioned and have 
proposed that the Mandate should bo foxwilated in the following terins j 
and 

WiiBHEAs His Britannic Majesty, for and on behalf of tho Govorn- 
ment of the Union of South Africa, 1ms agreed to accept the Mandate 
in respect of the said territory, and has undertaken to exercise it on 
behalf of the League of Nations in accordance with tho following 
provisions ; and 

Whereas, by tho aforementioned Article 22, paragaph 8, it is pro- 
vided that the degree of authority, control, or administration to be 
exorcised by tho Mandatory, not having been previously agreed upon 
by the members of the League, shall be explicitly defined by the Council 
of the League of Nations, 

Confirming the said Mandate, defines its terms as follows: 

Article I 

The territory over which a Mandate is conferred upon His Britannic 
Majesty for and on behalf of the Government of the Union of South 
Africa (hereinafter called the Mandatory) comprises the territory which 
formerly constituted the German Protectorate of South-West Africa* 

Article 2 

The Mandatory shall have full power of administration and legislation 
over the territory subject to the present Mandate as an integral porbion 
of tho Union of South Africa, and may apply tho laws of tho Union of 
South Africa to the territory, subject to such local modifications as 
cirouinstancea may require. 

The Mandatory shall promote to the ittmost the material and moral 

l1 



514 THE EXTERNAL RELATIONS OF TEE UNION 

well-being and the social progress of tho inliabitants of t-lio territory, 
aubjoot to the preaont Maiiciiito, 

Artie! 0 3 

The Mandatory shall see that the slave trudo is pi’ohihitod, and that no 
forced labour is permittcjd, except for essoutinl public works and services, 
and thou only for ndoqimto roiminorntion. 

Tiio Mandatory shall also son that the traffic in nnns and annnvinition 
is controlled in accordance with principloB analogoxis to tbosi> laid down 
in the Convention relating to the control of tlio arms traHio, signed on 
10th September, 1919, or in any convention ainonding tlio same, 

Tho supply of Intoxicating spirits and beverages to the natives shall 
bo prohibited. 

Article 4 

Tho military training of the natives, otherwise than for purposes of 
internal police and tho local dofonco of tiio territoiy, shall bo prolnbited. 
Furthermore, no military or naval bases shall bo ostablisliod or fortifica- 
tions erected in the territory, 

Article 5 

Siibject to tho provisions of any local law for tho maintonanco of 
public order and public morals the Mandatory shall onsuro tho 
territory freedom of conscionco and tho free exorcise df all forms of 
worship, and shall allow all missionaries, nationals of any atat(s moinbors 
of thoLeagno of Nations, to enter into, travel, and reside in the territory 
for the purpose of prosecuting their calling. 

Article 0 

The Mandatory shall mako to tho Council of tho Longue of Nations an 
annual report to tlio satisfaction of tho Council, containing full informa- 
tion with regard to the territory, and indicating tho monsuros taken to 
carry out the obligations assumed under Articles 2, 3, 4, and 5. 

Article 7 

The consent of tho Council of tho Loaguo of Nations is required for 
any modifications of tho terms of tho present Mandate. 

The Mandatorj'' agrees that, if any dispute wliatovor should aviso 
between tho Mandatory and tmothov Member of tho League of Nations 
relating to tho interpretation of the application of tho provisions of 
tho Mandate, such dispute, if it cannot be settled by negotiation, shall 
bo submitted to the Pormaneiit Court of Internatiorial Juatice, proviclod 
for by Article 14 of tho Covenant of the Loaguo of Nations. 

The present Declaration sliall bo deposited in tho archives of tho 
League of Nations, Certified copies shall be forwarded by tho Seoretary- 
Genoral of tho League of Nations to nil Powers Signatories of tho Treaty 
of Peace with Germany, 

Made at Geneva, the 17th day of December, 1920. 

The introduction of a system of mandates by tho League of 
Nations is not quite a new notion. There is, for instance, the 
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case of the Belgian Congo ; and the practice of granting corpor- 
ate bodies a charter, conferring on them authority to govern and 
administer certain territories in Asia, Africa, or elsewhere, is 
well known. There are, no doubt, important differences between 
protectorates and colonies, between both of these and a territory 
mandated by the Council of the League. But between all there 
is this essential agreement: the grant or charter to the corporate 
body, the commission to the governor, Kke the mandate, is but 
a written instrument conferring authority to execute powers of 
government and administration in the territory to which it 
relates ; and it carries with it and ci*eates rights and obligations. 

When, by the Treaty of Versailles, Germany renounced all 
right to the territory known as South-West Africa, German 
sovereignty disappeared from that territory. Some other BOve- 
reignty must have replaced the German Boveroignty. This 
sovereignty could be only the allied and associated powers of 
the treaty of Versailles, or the League of Nations, or the Union 
of South Africa. 

The allied and associated powers do not constitute a state or 
a sovereign power. They are merely certain sovereign states 
which have mutually agreed to recognize certain political condi- 
tions created by the Treaty of Versailles. 

Nor is the League of Nations a state ; but it nevertheless has 
a persona and rights and duties. Whether these rights include 
allegiance and the right of sovereignty need not be considered, 
because, so far as the government of the mandated territory of 
South-West Africa is concerned, the League can neither prescribe 
nor dictate to the mandatory in regard to the framing, making, 
and repealing of the laws which are to apply to the territory. 
It cannot give directions to the mandatory in respect of the 
establishment of judicial tribunals and the administration of 
justice, nor in respect of the appointment of officials, the raising 
and spending of revenue, and the like. Subject therefore, to the 
restrictions imposed, the mandatory has full right and power 
over the mandated territory. 

Tlie term * mandatory power’ may seem to imply that the 
mandatory acts as the agent of the allied and associated powers 
or of the League of Nations ; but neither by the Treaty of 
Versailles nor by the mandate of the League of Nations has the 
Union of South Africa been appointed as a mere agent. The allied 
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^v0ll-being and tlio social progress of the inhabitant a of tho t{3rritnry, 
subject to the pzy?fienfc Mandate. 

Arfciclo 3 

Tho Mandatory ahall see that tho slave trado is prohibited, and that no 
forced labour is permitted, except for essential public works and services, 
and then only for adequate remunoratioii. 

The Mandatory shall also see that tho tralYic in arms and aniiminition 
is controlled in accordance with principles analogous to tb<iHe laid down 
in tho Convention relating to tho control of tho arms tranic, signed on 
10th September, 1919, or in any convention amending tho saiue. 

The supply of intoxicating spirits and beverages to tlio natives sliall 
bo prohibited. 

Article 4 

The military training of the natives, otherwise than for juirposes of 
internal police and the local defence of the territory, shall bo prohibited. 
Furthermore, no military or naval bases shall bo established or fortifica* 
tions erected in tho territory. 

Article 6 

Subject to the provisions of any local law for tiio maintenance of 
public order an'd pxxblic morals the Mandatory shall cusuro iif' tho 
territory freedom of conscioiice and the freo exorcise of all forms of 
worship, and shall allow all missionaries, nationals of any state, mcanbers 
of tlie League of Nations, to enter into, travel, and resklo in tho territory 
for tho purpose of prosecuting their calling. 

Article 6 

Tho Mandatory shall mako to tlio Council of tho Lenguo of Nations nn 
annual report to tho satisfaction of tho Coiinoil, containing full informa- 
tion with regard to tlm territory, and indicating tho rnoasuros taken to 
carry out tho obligations assumed under Articles 2, 3, 4, and fi. 

Article 7 

The consent of tho Council of tho League of Nations is required for 
any modifications of the terms of tho present Mandate. 

Tho Mandatory agrees that, if any dispute whatever should arise 
between the Mandatory and another Member of tho Lcagiio of Nations 
relating to the interpretation of tho application of tho ])rovi,sionB of 
the Mandate, such dispute, if it cannot be settled by negotiation, shall 
be submitted to the Permanent Court of International Jxistioo, provided 
for by Article 14 of tho Covenant of the League of Nations. 

Tho present Declaration shall be deposited in tho archives of tho 
League of Nations. Certified copies shall bo forwarded by tho Socrobiry- 
General of the League of Nations to all Powers Signatories of tho Treaty 
of Peace with Germany, 

Made at Geneva, the 17th day of December, 1920, 

The introduction of a system of mandates by tho League of 
Nations is not quite a new notion. There is, for insttiuco, the 



MANDATED TERRITORY OE SOXJTH-WEST AFRICA 515 

case of the Belgian Congo ; and the x:>ractice of granting corpor^ 
ate bodies a charter, conferring on them authority to govern and 
administer certain territories in Asia, Africa, or elsewhere, is 
well known. There are, no doubt, important differences between 
protectorates and colonies, between both of these and a teiTitory 
mandated by the Council of the League. But between all there 
is this essential agreement ; the grant or charter to the corporate 
body, the commission to the governor, like the mandate, is but 
a written instrument conferring authority to execute powers of 
government and administration in the territory to which it 
relates ; and it carries with it and creates rights and obligations. 

When, by the Treaty of Versailles, Germany renounced all 
right to the territory known as South-West Africa, German 
sovereignty disappeared from that territory. Some other sove- 
reignty must have replaced the German sovereignty. This 
sovereignty could be only the allied and associated powers of 
tile treaty of Versailles, or the League of Nations, or the Union 
of South Africa. 

The allied and associated powers do not constitute a state or 
a sovereign power. They are merely certain sovereign states 
which have mutually agreed to recognize certain political condi- 
tions created by the Treaty of Versailles. 

Nor is the League of Nations a state ; but it nevertheless has 
a persona and rights and duties. Wlxether these rights include 
allegiance and the right of sovereignty need not be considered, 
because, so far as the government of the mandated territoi'y of 
South-West Africa is concerned, the League can neither prescribe 
nor dictate to the mandatory in regard to the framing, making, 
and repealing of the laws which are to apply to the territory. 
It cannot give directions to the mandatory in respect of the 
establishment of judicial tribunals and the administration of 
justice, nor in respect of the appointment of officials, the raising 
and spending of revenue, and the like. Subject tlxerefore, to the 
restrictions imposed, the mandatory has full right and power 
over the mandated territory, « 

The term ‘mandatory power’ may seem to imply that the 
mandatory acts as the agent of the allied and associated powers 
or of the League of Nations; but neither by the Treaty of 
Versailles nor by the mandate of the League of Nations has the 
Union of South Africa been appointed as a mere agent. The allied 
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and associated powers, through the League of Nations, have, by 
treaty between themselves, entrusted the complete government 
of South-West Africa to His Britannic Majesty through the Union 
of South Africa* The Union of South Africa doterniiucs by what 
laws South-West Africa is to be governed and how tlicse laws am 
to be enforced. Once having elected to hand over South-West 
Africa to the Union, the League of Nations has no power to 
dictate how that territory is to be governed. The facit that the 
mandatory is required to report to the League what its political 
actions are in the mandated territory, makes no difference. It 
is a treaty obligation, which does not negative the Union's rights 
and powers* The full power of legislation and administration 
over the territory is tlierefore vested in the Union of SoiitJi 
Africa and there is no other power which can enforce law there. 
Even the United Kingdom stands in the same relation to the 
Union in this matter as any other power, for she was one of the 
powers that agreed that the Union shall be the mandatory power. 
The Union, therefore, has sovereign power over the territory, 
and it has power to make laws and enforce them over tlie wiiolo 
sphere of government,^ This is the official view taken by the 
government of the Union, though it recognises that it must 
administer the territory in the spirit in which the mandate was 
granted and endeavour by its administration to retain tlie con- 
fidence of the Council of the League of Nations. 

The administration of the mandate is a function of tlie Union 
iwime minister's department, and all official communications 
between the Union and South-West Africa go through that 
department to the administrator* 

2. The Constitution of South-West Africa 

(1) Nature of the Constitution. Under Union Act No. 49 of 
1919, the exercise of the mandate was vested in the governor- 

^ Mex V. CJmstiarit [1024;] A.D. 101. The viow flfcatod in tlio toxfc is not 
taken by E. vnn Maanen Holmor in 2Vie Mandates System (London, 1920), 
Chapter iii, but that author ignores Christian's Case on which the text is based, 
and on that case also dooa the Union govornmont take its stand rogartling tho 
question of sovereignty over tho maiidatod torritory. Soo also N. 33ont\vioh, 
The Mandates System (London, 1030), p, 120 j Goy van Pittius, Nationality 
within the British Commonwealth of Natioiia (London, 1930), pp. 180 U. Tlio 
Union, however, has modified its claim in some dogroo to moot League eritioisin. 
See Keith’s Gonsiituiional Law of the British Dominions, pp. ,370 ff., 462 ff, Soo 
Bex V. Offen, A.U. Soptombor, 1934. 
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general of the Union, who, by Union Proclamation No. 1 of 1921, 
delegated his powers to the administrator appointed by the 
I " Union government. In 1926, bj^ Act No. 42 of the Union paiiia- 

^ ment, a constitution was granted to South-West Africa. Under 

this constitution the territory received an executive committee 
similar to the executive committee of a province of the Union, 
an advisory council, consisting of the administrator, the four 
j members of the executive committee (who are elected by the 

i legislative assembly) and three appointed members, and a legis- 

i lative assembly, one'- third of the lueinbera of which is appointed 

hy the administrator. 

It must be carefully noted that the constitution does not 
provide a two-chamber legislature. The advisory council is not 
a legislative body ; it merely advises the administrator, and has 
I no executive functions or powers. The legislature is the legis- 

i lative assembly and the administrator. 

Where the assembly differs from the provincial councils of the 
Union is tho^t the latter have been granted specific and positive 
powers, whereas the assembly of South-West Africa has been 
granted power to make laws for the territory * subject to the 
restrictions, reservations and exceptions contained in this Act^ 
'l.he restrictions are to be found in sections 26 and 27 of the act, 
and are dealt with hereafter. The Union parliament has full 
, power of legislation over South-West Africa, and subject to the 

j enactments of the Union parliament, the governor-general has 

! the power of legislating for the territory by ijroclamation, and, 

! in that manner, may override and nullify all the legislation of 

the territory's legislative assembly and administrator.^ 

(2)2 ExectUive Committee. This body consists of five members, 
one of whom is the administrator (who', also, is chairman). The 
remaining four persons are to be chosen by the assembly from 
among its own members or otherwise at its first meeting after 
any general election. The election of members, whenever such 
p an election is contested, is held according to the principle of 

i proportional representation, each voter having one transferable 

• vote. All members other than the administrator hold office for 

i 

I ^ Aot No. 4Q of 1919 J Bootion 44 of Act No. 42 of 1925. 

'' ^ Tho I’ost of this chapter is based on the South-West Africa Constitution 

Act, No. 42 of 1925, and Chapter XXVII of the Ojfficial Year Book of the 
I • U nion* 
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the duration of the assembly and until their successors are 
chosen. The administrator in executive committee carries on 
the administration of those matters in respect of which it is 
competent for the assembly to make ordinances. All matters 
are determined by a majority of votes of the members present, 
and in case of equality the administrator lias a casting vote. 
Three members of the committee (of whom the administrator 
or the person appointed by the governor-general to act as 
administrator or to be the deputy-administrator is one) constitute 
a quorum at any meeting of the committee. The remuneration 
of the members of the committee, other than the adminis- 
trator, is determined by the governor-general-in-council. The 
Constitution Act, as amended by Act No. 38 of 1931, provides 
for the vacation of their seats by ordinary membors of the 
executive. If a member ceases to be qualified for election to the 
assembly, or resigns, or if, being a member of the assembly when 
chosen for the executive committee, he vacates his scat in the 
assembly, or if he is absent from four conseoutiye meetings 
of the executive without the administrator’s consent, or if he 
vacates his seat on the advisory council, he ceases to be a 
member of the executive. 

(3) Advisory CotmciL This body consists of eight members, 
namely, the administrator (who is cliairman), the other members 
of the executive committee, and three members appointed by 
the administrator, subject to the approval of the governor- 
general, One member so appointed by the administrator must 
bo an official selected mainly on the ground of his thorough 
acquaintance, by reason of his official experience or otlierwise, 
with the reasonable wants and wishes of the non -European races 
in the territory.^ 

The council meets at such times and jilaces as may from time 
to time be determined by the administrator, and four members 
form a quorum. The duties and functions of the council are to 
advise the administrator in regard to: (a) those matters in 
respect of which the assembly is not competent to make ordi- 
nances, including matters of general policy and administration 
apart from routine matters of administration ; (6) his assent to 
an ordinance passed by the assembly or its reservation for tlie 
signification of the pleasure of the governor -general ; and (c) any 
^ Cf. section 24 of bho South Africa Act, 
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other matter upon which its advice may be rec[uested by the 
administrator. Members of the council hold their seats thereon 
for the duration of the assembly, and continue to hold their 
seats, until after a general election of the assembly a new council 
can be constituted. Every member of the council, except the 
administrator, receives such remuneration as the governor- 
general prescribes. 

(4) Legislative Assembly. The assembly consists of eighteen 
members, twelve of whom are elected by the voters of the teiTi- 
tory and six api^ointed by the administrator, subject to the 
approval of the governor-general. The duration of the assembly 
is three years from the date of its first meeting after each general 
election. 

Any person who is for the time being enrolled as a voter and 
who is not subject to the disqualifications prescribed by the act, 
is eligible for election or for appointment as a nominated 
member. A person is disqualified who : {a) has at any time been 
convicted of a crime or offence for which he has been sentenced 
to death or to imprisonment without the option of a fine, unless 
he has received a grant of amnesty or a free jmrdon, or unless 
the imprisonment has expired at least five years before the date 
of nomination or election ; (ft) is an iinreliabilitated insolvent ; 
(c) has been declared by a competent court to be of unsound 
mind ; (d) holds any office of profit under the administration of 
the territory or of the government of the Union ; (e) ceases for 
any other reason to be qualified to be eni’olled as a voter. 

There must be a session of the assembly at Windhoek at least 
once in every financial year, the interval between the last sitting 
in one session and the first sitting in the next session being not 
more than twelve months. Every member of the assembly must 
take an oath or make an affirmation of allegiance. The assembly 
must choose a chairman who has no deliberative vote, hut only 
a casting vote in the event of equality of votes, on any question 
to be determined by the assembly. The administrator or any 
member of the executive committee who is not a member of 
the assembly has a right to take part in the proceedings of the 
assembly, but may not vote. The presence of nine members of 
the assembly is necessary to constitute the sitting thereof- The 
official languages are English and Dutch including Afrikaans, but 
any member may address the assembly in the German language. 


520 THE EXTERNAL RELATIONS OF THE UNION 

The remuneration of members of the assembly is fixed by the 

governor-gcneral-in-council. 

(6) Reservation oj Legislative Powers. The assembly has 
power to legislate by ordinance upon all matters except those 
which have been expressly reserved. The reservations are coii' 
tained in sections 2G, 27, and 28 of the act. Tlieso sections are 
important enough to be given verbalm : 

26. Except with tlio consent of the Clovoriior-Oonoral previously 
obtained on any particular occasion and (joniimnucuted to the 
Assembly by message from tho Administrator, it sliall not be 
compotont for tho Assembly to make an ordinanco in relation to 
any subject falling within tho following classes of matters, that 
is to say — 

(a) native affairs or any matters especially affecting natives in- 
cluding tho imposition of taxation upon tho persons, land, 
liabitations, or earnings of natives. Whonovor any Ordinaiico 
of the Assembly imposes taxation upon tho persons, lands, 
liabitations, or incomes or earnings generally, nativ(^s and their 
lands, hnbitation.s, and earnings shall he exempt from its 
provisions ; 

(b) mines, minor als, minoval oils, and. precious stones or tho 
moneys dorivablo therefrom, or iiayablo to tho Adnun]si>ration 
in respect of liconcos for prospecting or winning tho same or 
as share of tho produce thereof or any taxation in cjonnexioii 
therewith ; 

(c) the acquisition, con.strnction, management, regulation, con- 
trol, and working of railways and harbours in the territory j 
and the organization, discipline, and conditions of employ- 
ment of and tho payment of pensions, retiring allowances, and 
financial bonofits to persons in the employment of tho Rail- 
ways and Harbours Administration ; 

(d) the organization of, and discipliiio and conditions of employ- 
ment of persons in the public service who are serving in tho 
Territory, and the payment of pensions, retiring allowances, 
and financial benefits to such persons ; 

(e) tho constitution and jurisdiction of courts of justice, whether 
superior or inferior, and tho practice or proceduro to bo 
obseivod therein ; ' 

(f) the administration, managoment, and working of the postal, 
telephone, and telegraph services ; 

({/) the establishment or control of any military organization in 
the territory ; 

(/O tho movements or operations of any unit of the South African 
Defence Forces within the territory ; 

(i) tho entry of immigrants into tho territory or of other persons ; 
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(j) tariffs of customs and oxoiso duties and the control and 
management of customs and excise ; 

(Aj) ciUTency and banking and the control of banking institutions. 

27. (1) Except with the con.sent of the Governor-General previously 
obtained on any particular occasion and communicated to the 
Assembly by message from the Administrator, tho Assembly shall 
not until tho expiration of a period of at least three years from 
tlie date of tlio first sitting of the first session of the Assembly, 
bo competent to make Ordinances in relation to any of the 
following subject-matters: 

(a) tlio establishment or control of any police force in tho 
territory ; 

(b) civil aviation; 

(g) primary or secondary education in schools supported or aided 
from the revenues of the territory ; 

[d) tho establishment, management, or control of any land or 
agricultural bank in tho territory ; 

(e) the allotment, sale, lease, or disposal of Government lands in 
tlie territory. 

„ (2 ) At any time after the expiry of the said period of three years, 

if powder has not been so conferred by the Governor- General upon 
the Assembly to make Ordinances in relation to any particular 
subject-matter specified in sub-section (1), tlien the Governor- 
General may, on a recommendation made by tho Assembly and 
embodied in a re.sohition for which it is certified by the Chaimian 
thereof that not less than two -thirds of tho members thereof 
voted, declare by proclamation in the Gazette and in the Official 
■ ^ of the territory, the full competency of the Assembly to 

mako^rdinancGS in re.spect of that subject-matter, 

(3) ^avG as is specially provided in this section, tho provisions 
thore^ shall remain in operation after the said period of tlii’eo 
year^ 

28. It^hall not bo lawful for the Assembly — 

to originate or pass any Ordinance, Vote, or Resolution which 
lias tlie effect of appropriating any part of the Territory 
Revenue Fund formed as hereinafter provided ; or 
(6) to originate or pass any Vote, Ordinance, or Resolution im- 
posing any tax, duty, due, or charge or burden on the people, 
unless such Ordinance, Vote, or Resolution has first been recom- 
mended to the Assembly by a written message of the Administrator 
during tho session in which it is proposed. 


Every ordinance passed by the assembly must be presented 
to the administrator for his assent. The administrator may 
then : (a) refer the ordinance back to the assembly, with such 
amendmontB as he may suggest for its consideration ; (6) assent to 
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the ordinance ; or (c) reserve the ordinance for the signification of 
the governor-generars pleasure. In the last nientionod event the 
administrator must transmit the ordinance, together with such 
explanatory observations as may be necessary, to the governor- 
general, who may declare within six months after the receipt 
thereof by him, that he allows or disallows the ordinance or 
reserves it for further consideration. An ordinance so reserved 
has no force or effect unless and until the go vei'uov -general, 
within a further period of six months from the date of his 
reservation declares that he does not exercise his power of dis- 
allowance. Copies of all ordinances which have been reserved 
for further consideration by the governor-general or disallowed 
and the reasons for reservation or disallowance must be laid upon 
the tables of both houses of parliament. Unless a particular date 
is fixed, every ordinance comes into operation as from the date 
of its first publication in the Gazette. 

Although not competent to make ordinances on the matters 
reserved by sections 26 and 27 of the act, the assembly may By 
resolution recommend to the governor-general or to the adminis- 
trator the issue of a proclamation enacting a law or amending 
or repealing any law relating to such matters. 

As regards finance, the act provides for tlie formation of a 
fund known as the tho Territory Revenue If and, which may be 
di’awii upon only under the authority of an appropriation ordi- 
nance passed by the assembly and in pursuance of a ^varrant 
under the hand of the administrator directed to an officer sen v- 
ing under the administration of tho territory; provided that 
until such appropriation has been made and for a pei'iod not 
exceeding two months after tho end of a financial year, the 
administrator may withchaw from the fund moneys to meet 
expenditure on services, in respect of which there has been an 
appropriation up to the end of that financial year, '!l?lie adminis- 
trator may, by special warrant under his hand, authorize tho 
issue of moneys from the Territory Revenue Fund: (a) to defray 
unforeseen expenditure of a special oharacter, which is not pro- 
vided for in any Appropriation Ordiiiance or in an Appropriation 
Proclamation issued under section thirty-eight of tho act, as 
amended by Act No. 38 of 1931, and which cannot without 
serious injury to the public interest bo postx)onGd until adequate 
provision can be made therefor by the Assembly ; or (fc) to meet 
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an excess on any head of expenditure in an Appropriation 
Ordinance or Appropriation Proclamation . The total sum Avliieh 
the administrator may authorize must not at any time exceed 
£25,000, and the relative expenditure must be submitted to the 
assembly for appropriation not later than its next ensuing 
session. 

The annual estimates of expenditure for the territory are 
prepared by the administrator in consultation with the advisory 
council, and thereafter submitted to the assembly. The act 
provides that 

t38. If tho Assembly rejects or fails to pass — 

(а) an Ordinance appropriating in any financial year money from 
tlio Territory Rovoiiuo Fund sufficient, in the opinion, of the 
Administrator, to pay during that year tho salaries and 
allowances of tho Administrator, of the Judge of tho High 
Court, and of officers serving under the Administration, and 
to carry on the public Administration of tho Territory, and 

^ any other services which the Administrator certifies to bo 

necessary in the interests of the Territory or to meet any 
liabilities which have been incurred in or in respect of the 
Territory or of any railway or harbour worhs therein; or 

(б) an Ordinance imposing any tax to raise in any year revenue 
which tho Administrator certifies to bo, with othor revenues, 
necessary for the purposes described in paragraph (a) ; 

or, though passing the Ordinance, passes it with amendments to 
which the Administrator personally is unable to agree, regard 
being had by him to the purposes aforesaid, the Administrator 
may transmit a full report in relation to the whole matter to the 
Governor -General, and the Governor -General may, after con- 
sideration of that report and of any further report or recommenda- 
tion on the matter, passed and transmitted by the Assembly by 
message, make a law by proclamation under the powers reserved 
to the Governor -General under this Act, providing for such 
appropriation or such tax (as the case may be) as may, in tho 
opinion of tho Governor- General, be sufficient for the purposes 
mentioned in paragraph (a) or x^aragraph (^) of tlii.s section (as 
the case may be). 

Section 44 of the act contains the following important reserva- 
tion : 

44. (1) Nothing in this Act contained shall bo construed as in any 
manner abolishing, diminishing, or derogating from tliose full 
powers of administration and legislation over the Territory as 
an integral portion of the Union which are conferred by the 
mandate hereinbefore recited and have been confirined by the 
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Treaty oj Peace ayid South-West Africa Mandate Act, 1919 (A(jt 
No* 4.9 of 1919), or as modifying any provision of that Act, 
Those full powers of administratioti and logislafion are hereby 
expressly reserved to tho Governor- General and may bo exorcised 
or dologntud by him in accordance with that Act to tho intent 
that bj^ proclamations now laws may bo made for the Territory, 
existing proclamations may bo repealed, amended, or modified, 
or any Ordinanco made by tho Assembly and in force under this 
Act may bo ropealod, amended, or mod i lied . vuj’y such j>roclni na- 
tion of tho Governor -General or of tho Administrator shall, before 
it hns th65 force of law in tho Territory, bo i>iiblisIiod in tho 
Official Gazette thereof. 

(2) A Proclamation of tho Administrator or an Ordinanco 
made by tlio Assembly shall, though promulgated, have offoct in 
and for tho Territory so long and as far only as it is not repugnant 
to or inconsistent with a Proclamation of tho Govornor-Gonoral, 
or an Act of tho Union Parliament, ajiplicablo to tho Territory. 

Section 45 of the act provides as follows : 

46. After tho expiration of a period of three yoaivs from tho date of 
the first sitting of the first session of tho Assembly, tho GovemcT- 
Genoral may, on n rocominondation made by tho Afisombly and 
embodied in a rasohition for wbich it is certified by the Chairman 
thereof that not loss than two thirds of tho inornbers thcu’oof 
voted, repeal, or alter any provi.sion of this Act, except sections 
txocnty-six and forty-four and this section; provichsl that the 
Governor -General shall not act upon such a rocominondation, un- 
less the proposals contained therein have lain upon tho Tables of 
both Houses of Parliament for a period of ono month and during 
that period neither Houso has expressed its disapproval of tlio 
proposals* 

(6) Franchise. Every European male person who : {a) has been 
resident in the territory for twelve months prior to the date 
fixed for the commencement of any provisional list of voters; 
and (6) is twenty-one years of age or upwards at that date ; and 
(e) is a British sxibject, as well as every male person who, under 
section 2 of Act No. 30 of 1924, became a British subject 
naturalized under Act No. 4 of 1910, shall ho entitled to ho 
registered as a voter, unless in either case he is disentitled for 
any reason mentioned in paragraph 2 of the schedule to the act. 
But no person shall be entitled to be registered on more than 
one list or, if registered on more than one list, to vote in more 
than one electoral division. No person shall bo entitled to bo 
registered if he has been (a) convicted at any time of murder 
unless he has obtained a free jmrdon therefore ; (ft) convicted at 
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any time of any offence and sentenced to imprisonment without 
the option of a fine, which imprisonment has not expired at least 
three years before the date of the commencement of registration, 
unless he has obtained a tree pardon for that offence. 

(7) District Administration. The territory, exclusive of Ova- 
mboland, is divided into seventeen magisterial districts, wherein 
tile various magistrates exercise certain administrative as well 
as judicial functions. They are charged with the functions of 
receivers of revenue, and, excepting in the districts of Windhoek 
and Luderitz, with the control of district native affairs. 

(8) Local Government. Town and district councils were estab- 
lished in 1910 by a decree of the German imperial chancellor. 
The district councils lapsed on the occupation of the country by 
the Union forces, but the town councils were allowed to con- 
tinue in office until the end of 1918, when their powers were 
taken away and exercised by the magistrates. In July 1920 a 
proclamation re-establishing municipal councils was issued. 
Under this proclamation councillors were nominated by the 
administrator for one year, and certain i^owers of intervention 
were reserved. In every case, half the number of councillors 
appointed were Germans. In other respects the proclamation 
follows Union lines, and a rating system is established in lieu 
of the municipal income tax, which formed the chief feature 
of municipal finance under the German regime. A municipal 
amendment proclamation was promulgated in 1922, providing 
for the election of half of the members of municipal councils. In 
January 1025, a proclamation (No. 2 of 1925) was issued, under 
which it is competent for the administrator to establish a village 
management board in any village not being a municipality, and 
in any other area of residence of any community. Such board, 
of which the magistrate of the district is ex-officio chairman and 
treasurer, consists of not fewer than two and not more than four 
members ai^pointed by the administrator from amongst the resi- 
dents in the area for which it is constituted, and possesses certain 
powers of local government defined by the proclamation. 

(9) Financial Organization. The territory under the German 
government had not reached the independent stage of British 
self-governing colonies. The landesrath was merely an advisory 
body, and all fiscal edicts were issued by the governor. The 
estimates of revenue and expenditure prepared in the territory 
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reqwii'ed the sanction of the imperial reichstag. ^'he sxiperviaion 
of the imperial government wtus Jiehl to bo justified on the 
grounds that imperial grants were made annually to the pro- 
tectorate, although these grants merely approximated to tlie cost 
of the military establishment. The imperial goAmrnmont guaran- 
teed the loans issued for the purpose of building railways. 'The 
control of all revenue and expenditure, inoluding that of the 
railways, but excluding post and telegraph revoniie, was exor- 
cised by the ‘finanz referent’ under the governor. '.I’lie post and 
telegraph department was a branch of the imperial department, 
and quite distinct from the protectorate administration. Certain 
revenues wore assigned by the governor to municipfil and district 
councils. These included dog tax, liquor, bar, hotel, and trade 
licences. The local authorities were also empowered to raise 
funds for local purposes by means of an income tax. 

After the occupation by the Union forces, changes were made 
to bring the administration into line with that of the Union, 
but no fundamental changes were made in taxation laws, Tllb 
administration was financed by grants from the Ujiioh war loan 
vote to March .1020. Since that date it has been financed from 
revenue raised in the torritory. The railways woro taken over, 
and financed by the railways and harbouns department of the 
Union ; but the German tariff of charges Avas retained. Union 
Aet No. ?0 of 1922 enacts that the government railways and 
harbours in. the torritoiy as they existed on Jaiuimy 11, 1020, 
should become from that date vested in the railway admin- 
istration of the Union as part of the Union system. The lo.ss 
arising from the working of the railways from August 1, 1015, 
to March 31, 1922, was made chargeable to the Union rail- 
ways and harbours capital account, while future receipts and 
expenditure rvere to be charged to the Union railways and 
harbours fund. The territory was thus relieved of the burden of 
financing the railways and maintaining the high rates levied 
under the German regime. Considerable reductions have been 
made in the through passenger fares to the Union and in goods 
traffic rates. The municipal councils continued to exist, and the 
German practice of assigned revenues was followed by the 
Union administration. The district coimoils woro abolished. 

Generally the revenues payable under the German system 
have been collected and utilized in part payment of the cost of 
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administration* The customs revenues have been collected and 
retained in the Union; but from April 1, 1919, these were 
credited to the territory, and the Union treasury was authorized 
to exercise financial control over the territory.. 

The provisions of the Union Exchequer and Audit Act, 1911, 
were applied to South-West Africa from April 1, 1921. The 
financial regiihations framed under the act were also applied as 
far as they could be made applicable, and financial regulations 
to meet local requirements were also issued. An ordinance to 
regulate the receipt, custody, and issue of public moneys and to 
provide for the audit of accounts thereof was passed by the 
legislative assembly for the territory at its first session and 
brought into operation in September, 1926. 

(10) Naturalization, The South-West Africa Naturalization 
of Aliens Act, No, 30 of 1924, passed by the Union parliament, 
made the Naturalization of Aliens Act, No. 4 of 1910, effective 
in tlie territory, which for the purposes of the act was considered 
tS form part of the Union. Act No. 30 of 1924 provided that 
every adult European, who, being a subject of any of the late 
enemy powers, was on January 1, 1924, or at any time there- 
after or at the commencement of the act domiciled in the terri- 
tory should at the expiration of six months after the latter date, 
be deemed to become a naturalized British subject unless within 
that period he signed a declaration that he was not desirous of 
being naturalized. Tlie Natm*alization of Aliens Act, No. 4 of 
1910, was repealed by the British Nationality in the Union and 
Naturalization and Status of Aliens Act, No, 18 of 1926. The 
latter act is in force also in South-West Africa, the expression 
'the Union' being defined by the act to include South-West 
Africa, In the same way, the Union Nationality and Flags Act, 
No. 40 of 1927, is in force in South-West AfricaJ 

3. The Administration of Justice 
(1) Legal System, Article 2 of the mandate, under which, the 
territory is administered by the government of the Union of 
South Africa, authorized the mandatory to apj)ly the laws of the 
Union to the territory, subject to such local modifications as 
circumstances might require. By the Administration of Justice 
Proclamation, 1919, the Roman-Dutch Law as existing and 

' This act also includes South-West Africa as part of the Union. 
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applied in the province of the Cape of Good Hope on tTannary \\ 
1920, was introduced as the coiunion law of tlio territory, and 
all existing laws in conflict tlierewith were to the oxtont of such 
conflict repealed, -except tliat proclamations issued during tlio 
military occaiJation and still in force continued to remain in 
force. Rights already accrued and liahilities already incurred 
were preserved. The effect of this proclamation was tliat 
RomaU'Dutch law has been introduced into Soutli-W est Africa 
togetlier with all the modilications wliicli it liad undorgono in 
the Cape Province by desuetude, custom, judicial decision, and 
statute, whether abrogating or enacting. The sta^tiitory law of 
the Cape Province relating to the execution of wills is theroforo 
the law of the territory, and the Capo law of prescription as 
contained in Act No. 9 of 1801 is also part of the law of the 
territory. Much of the statute law of tlio Union has been si^eoi- 
fically extended to the territory by Union Act, proclamation, 
or ordinance, subject to amendments required by local circum- 
stances. Amongst sucli statutes maybe mentioned those relating 
to the interpretation of laws, solemnization of marriages, insol- 
vency, administration of estates, deeds registration, companies, 
bills of exchange, stamp duties, profiteering, prisons, public 
health, rents, pounds, liquor licensing, inquests, concealment of 
birth, protection of girls and mentally defective women, pre- 
vention of cruelty to animals, stoclc theft, diseases of stock, 
vagrancy, masters and seiwants; police offences, preservation of 
game, railways and harbours, and usury, Certain portions of 
the German law (for example, that iiortion relating to mining) 
have been kept alive by exiwoss provisions in proclamations 
issxied by the administrator. A few acts of parliament of the 
Union apply directly to the territory.^ 

The law in force in South-West Africa includes, therefore, 
(i) the Roniaii-Dutch Law, with the modifications which it has 
undergone in the Cape province as explained above ; (ii) certain 
Union acts of parliament which apply directly to the territory i 
(iii) proclamations issued by the governor-general or the adminis- 
trator, some of which specially introduce Union statutes ; (iv) 
ordinances by the legislative assembly ; (v) those portions of the 
German law which have been expressly preserved; and (vi) 

e.g. Acts Nos. 24 and 29 of 1922; No. 27 of 1923; No. 30 of 1924 ; No. 42 of 
1926; Nos. 13, 18, and 22 of 1920; Nos, 22 and 40 of 1027; No, 27 of 1028. 
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those fragments of the German law which have survived by 
' reason of the fact that they do not conflict with any of the laws 
already mentioned. 

(2) Superior Courts. On January 1, 1920, ‘military courts 
were abolished and civil courts established. A superior court 
entitled the High Coui't of South-West Africa was created, con- 
sisting of a single judge. It has its seat at WindJioek, but may 
be held at other places appointed by the judge. In civil cases 
the judge sits alone, but in criminal cases the court is composed 
of the judge, who is president, and two other members, who 
must be either advocates or magistrates. There is no jury. 
Questions of law are decided by the judge, except questions of 
law governing punishment, which are decided by a majority of 
the members of the court. Questions of fact are determined by 
a majority of members which also fixes the sentence to be 
passed. An officer styled the Attorney-General has been ap- 
pointed, who, in regard to the prosecution of crimes and offences, 
possesses the powers of an attorney-general in a province of the 
Union under section 129 of the South Africa Act. There are also 
a registrar and master of the high court, a registrar of deeds, and 
a sheriff. 

By Proclamation No. 38 of 1920, circuit courts were estab- 
lished with a constitution similar to that of the high court. 
Tho territory is divided from time to time into two or more 
circuit districts in each of which a circuit court is held at least 
twice a year. 

An appeal from the high court or from a circuit court, whether 
in exercise of civil or criminal jmisdiction, lies to the appellate 
division of the supreme court of South Africa under the same 
circumstances and subject to the same conditions os an appeal 
lies from a provincial division of the supreme court of South 
Africa.^ In cases of an appeal from orders or judgments of the 
high court or a circuit court upon application by way of motion 
or petition, or on summons for provisional sentence, or judg- 
ments as to costs only, or on civil or criminal appeals from a 
magistrate’s court, special leave to appeal must first be obtained 
from the appellate division. 

The laAV of procedure and evidence in the high court and in 
circuit courts in civil cases is that of the Cape provincial division 
^ Section 3 of Act No, 12 of 1020. 

M m 
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of the supreme court of South Africa, and in criminal cases that 
prescribed by the Union Criminal Procedure and Evidence Act, 
1917, which has been extended and a^iplied to the territory with 
certain amendments* Rules for the conduct of proceedings in 
the high court and circuit courts are framed by the judge of the 
high court subject to the approval of the administrator. 

(3) Inferior Courts* Magistrates’ courts were also established 
on January 1, 1920, and have the same jurisdiction and observe 
the eamo procedure as the magistrates’ courts in tlie [Jiiion. An 
appeal lies to the high court of South-West Africa from a judg- 
ment of a magistrate’s court in the same circumstances and 
on like terms and conditions as an appeal m^iy bo had to a 
provincial division of the supreme court of South Africa from 
a magistrate’s court in the Union, All sentences imposed by a 
magistrate’s court of whipping or of fines exceeding £5 or of 
imprisonment exceeding one month are reviewed by tlie high 
court. The country is divided into eighteen magisterial districts 
each of which is the area of jurisdiction of a magistrate’s court. 
Periodical courts are also held by magistrates at other places at 
regular intervals. Any magistrate’s court may be held at any 
place or places within the local limits within which it has juris- 
diction, appointed by the magistrate. There is no Rules Hoard, 
as in the Union, but by Proclamation No. 1 of 1920, the judge 
of the high court has been empowered to frame now rules and to 
repeal and amend existing rules of magistrates’ courts, subject 
to the approval of the administrator. 

Special justices of the peace have been ai)poiiitcd under 
Proclamation No. 25 of 1921, They have jurisdiction in criminal 
cases to impose a sentence of a line not exceeding £10, and 
imprisonment not exceeding one month. Except in tlie case of 
juvenile offenders, special justices of the peace may not impose 
a sentence of whipping. All sentences imposed by special 
justices of the peace are reviewed by the magistrates of the 
respective distxiots. Special justices of the peace have no' juris- 
diction in civil cases. 

The power to remit sentences is vested in the administrator, 
except as regards death sentences, in which case the prerogative 
of mercy may be exercised by the governor-general-in-coiincil 
of the Union. The languages which may be used in the courts 
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are English and Dutch including Afrikaans, but German may 
be used in addressing the high court. In criminal cases inter- 
preters are provided in all languages free of charge, and in the 
high court interpreters in English, Dutch, and German are pro- 
vided free in civil eases also. 

By Act No. 24 of 1922 of the Union parliament provision was 
made for the reciprocal service and enforcement in the Union 
and the territory of civil and criminal summonses, orders, 
warrants, and other processes of magistrates^ courts and superior 
courts. Provision was also made for the removal of proceedings, 
whether criminal or civil, from a superior court in the Union to 
the high court of South West- Africa, and vice versa. The same 
act provided that for all judicial purposes the port and settle- 
ment of Walvis Bay should be regarded as a part of the territory 
of South-West Africa. That port and settlement has been in- 
cluded in the magisterial district of Swakopmund, 

By Act No. 13 of 1926 of the Union parliament, provision was 
niade for the arrest ajid surrender of fugitive offenders from 
British colonies and protectorates in Africa south of the Equa- 
tor, in which the governor-general by proclamation declares 
that there exists a law providing reciprocally for the arrest and 
surrender of fugitive offenders from South-West Africa. The 
same Act provided for the application to South-West Africa of 
the Imperial Extradition Acts, 1870 to 1006, as regards the 
extradition of fugitive criminals between South-West Africa 
and any foreign State between the government of which and 
His an ex track tion treaty has been entered into, if the 

treaty provides for its extension to South-West Africa. By Pro- 
clamation No. 26 of 1920, provision was made to enforce the 
attendance before the courts of inhabitants of certain adjoin- 
ing territories resident or being within Soiith-W^est Africa and 
required as witnesses in civil or criminal proceedings. 

(4) Admission of Legal Practitioners* Provision has been 
made for the admission of advocates, attorneys, notaries public, 
and conveyancers. The high court may admit to practise as an 
advocate or as an attorney any person entitled to practise or 
to be admitted to practise as an advocate or as an attorney, as 
the case may be, in any division of the supreme court of South 
Africa. No person may be admitted to practise both as an 
advocate and as an attorney. Certain practitioners of the former 
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German courts of South-West Africa may also be admitted to 
practise as advocates or as attorneys. The liigli court may also 
admit as an attornej^ any person who^ after having jjassod the 
matriculation examination of any university in the Union of 
South Africa or an equivalent examination, has served under 
articles for three years, and has passed tlio examination in hw 
and jurisprudence of the university of the Cape of Good Uopo 
or an equivalent examination of another South Afri(uin uiii- 
verBity, and who has also passed au examination in practice by 
throe examiners appointed by the court; a person so admitted 
may also ai^iDear in any iiroeeedings before a magistrate's court. 
The high court exercises jurisdiction in respect of advocates, 
attorneys, notaries public, and conveyancers, similar to that 
exei’cised by the Cape provincial division of the suprcinc court 
in respect of practitioners in the Cape province, By J?rocla- 
mation No. 32 of 1921, the Law Society of South-West Africa 
was established, 

(5) The Government of the Natives, T"he main provisions 
of the native law, apart from those dealing with masters and 
servants, which is practically the law as it exists in the Cape 
Province, in areas whicli have been opened up for settlement 
for Europeans, are embodied in the following enactments: 

(a) The NativeAd7m7miration Proclamation j 1922, winch super- 
sedes many of the old German laws, and constitutes tlic priucijial 
pass law, regulating ns it does tlio movements of natives within 
the territory and of those desirous of leaving or of cntci’ing it, 
This proclamation also provides for the exemption of natives 
imder certain conditions from the carrying of passes, and contains 
provisions for the establishment of reserves and tlie control of 
natives therein and on farms. The pass laws are not applicable 
in purely native areas, such as Ovamboland and Rehoboth. 

(6) The Vagrancy Proclamation, which provides for the 
pression of idleness and trespass. Natives are allowed to select 
their own masters, and strict instructions ha^^e been issued 
against forcing natives to take service with particular masters 
against their will. When a native is dilatory in finding employ- 
ment an emioloyer can be indicated, and if he refuses to engage 
himself, he can be prosecuted under the vagrancy laws. Before 
sentencing natives under the vagrancy laws, magistrates are 
requii’ed to give the offeMer an opportunity of taking employ- 
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ment in preference to undergoing iini)risonnient. Certificates 
of exemption from labour may be granted to natives having 
visible means of support, such as possession of stock. Persons 
unfitted for labour for reasons of old age or infirmity are i]}so 
facto exempted persons. 

(c) The Muiiicijyal Proclamation^ which empowers municipali- 
ties to make regulations, subject to government sanction, for 
tlie control and management of native locations within their 
respective areas. 

{d) The Natives' Stock Brands Proclamation, which provides for 
the branding and registration of their large stock, frees natives 
from the liability of having to purchase branding irons. Under 
this proclamation these irons are provided by the administration 
and are in the custody of prescribed officials under whose super- 
vision the stock is branded. 

(e) The Native Reserve Trust Fund Proclamation, which pro- 
vides for revenue collected in reserves being spent entirely in 
the' interests of the natives resident in the reserves concerned. 

(/) The Urban Areas Proclamation, which adopts all the main 
provisions of the Union Natives (Urban Areas) Act of 1923, and 
omits only those which aro not applicable to the conditioiis 
obtaining in the territory. 

{g) The Native Administration Proclainaiion, 1928, which pro- 
vides for the appointment of a chief native commissioner, native 
commissioners, and assistant native commissioners, establishes 
courts for the hearing of native cases, and deals with tribal 
organization and the control of natives generally. 

The natives are in a very backward state of development. 
Keserves have been established in various areas, and these are 
controlled by chiefs or headmen who are responsible to the 
magistrate of the district for the preservation of law and order. 
In some instances European superintendents have been ap- 
pointed. 
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THE SOUTH AEBIOAN HIGH COMMISSION AND 
THE SOUTH AFRICAN CROWN TERRITORIES^ 

U The South African High Commission 
The office of high commissioner in and for South Africa was 
created by letters patent in 1878. Under the coininissiou of 
188&^ the high commissioner now represents tlio crown in all 
matters occurring in South Africa beyond tlie limits of the Union 
and of Southern and Northern Rhodesia, 

Prior to October 1, 1923, Southern Rhodesia was administered 
by the British South Africa Company, and the high commissioner 
exercised certain powers of control under the Soutliern Rhodesia 
Orderdn-Council, 1898, On September 12, 1923, the territory 
was annexed to His Majesty dominions as the colony. of 
Southern Rhodesia, On October 1, 1923, responsible govern- 
ment was established in tlie colony, and on that date the first 
governor of Southern Rhodesia assumed office, Upon tlio ostah- 
lishmont of responsible govornmont, tlio Order-in-Council of 
1898 lai)sed, but under the constitution letters patent, the higli 
commissioner was vested with certain powers and functions in 
regard to native administration, and the Southern Rhodesia 
order-in-eouncil, 1920, wJiereby the native reserves were vested 
in the high commissioner, was continued in full force and effect. 
Communications from the Union government relating to the 
high commission territories go through the department of 
external affairs of the Union to the high commissioner for South 
Africa at Pretoria. 


2. Basutoland 

Basutoland was annexed to the Cape Colony in 1871, and in 
1884 was disannexed and brought under the direct control of 
the British Government. The territory is now governed by a 
resident commissioner under the direction of the high commis- 
sioner for South Africa, the latter possessing the legislative 
authority, which is exercised by proclamation, Tlio cliiefs 

^ This chaptor is based on the momomncla supplied by the oIKlco of tlio 
High Comniissionor for South Africa at Pretoria, 
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adjudicate on cases between the iiatives, with a right of appeal 
to the magistrates’ courts, where all cases between the natives 
and Europeans are brought. There is a Basutoland council 
consisting of a hundred members, all natives, ninety-five being 
nominated by the chiefs and five by the Government. The 
council is consultative and advisory, and deals chiefly with the 
domestic afi'airs of the people. It has no executive powers. 

Administration of Justice. The Basutoland courts of law 
consist of : 

(a) The court of Hie resident commissioner ^ which constitutes the 
supreme court of Basutoland, and from which an appeal lies to 
judicial committee of the Privy Council. Under Proclamation 
No. 10 of 1928, the constitution of the resident commissioner’s 
court has been amended and provision has been made for the 
appointment of a judicial commissioner, who may sit with the 
resident commissioner or alone ; and there may be associated 
with the court not more than two officers of the administration, 
appointed by the resident commissioner for the purpose by 
notice in the Gazette. The resident commissioner, when present, 
and in his absence the judicial commissioner, shall be president 
of the court, and the judgment of the court is the judgment pro- 
nounced and upiu’oved by the i)resident. 

The power conferred ux)on the resident commissioner to 
review and correct the jn’oceedings of courts or officers may be 
exercised also by the judicial commissioner, and any decision 
recorded or action taken by the judicial commissioner in the 
course of such review or correction shall be of the same force and 
effect as if it had been recorded or taken by the resident com- 
missioner. 

{b) Coiirts of assistant commissioners, which are empowered to 
impose sentences not exceeding two years’ imprisonment with 
hard labour, or fines not exceeding £60, with jurisdiction in civil 
oases up to £600. 

These courts, however, have no jurisdiction to try summarily 
any person charged with treason, murder, attempt to murder, 
culpable homicide, rape, attempt to commit rape, or sedition ; 
and in these cases and other serious crimes preparatory examina- 
tions are taken. 

(c) Tioo courts of oJficers4n-charge in sub-districts , which have 
minor jurisdiction in criminal cases to impose a penalty not 
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exceeding six months’ imprisonment or a fine of ;G I0. All the 
proceedings of these courts m’e sent to the assiatiint cominis- 
aionera’ courts of their diatriets for confirmation, 

(cl) Native courts. Under I’roclaination No. 2 h of 18S4, the 
paramount chief and other native chiefs of Rasntoland wore 
authorized to continue to exercise jurisdiction according to 
native law and cu.stom in civil and criminal oases, within sucli 
limits as may be defined by any rules established by the author- 
ity of the resident commissioner, subject to a proviso that no 
suit, action, or j)roceeding whatsoever, to which any European 
shall be a party, either as idaintilf or complainant or as defen- 
dant, shall be adjudicated upon by any snch chief, save by the 
conaeivt of all parties conoerned. An ap\ieal lies from, tlin dcciaion 
of any chief to the court of the assistant cominissionor of tho 
district within which such chief holds his court ; provided that 
in no case in which any Euroi^ean shall have agreed to submit 
himself to the jurisdiction of any such native chief as aforesaid 
shall he have the right of appeal from the judgment or decision 
of any such chief. 

The laws in force are the same as wore in forco in tho Capo of 
Good Hope up to March 18, 1884, except whoi’o repealed or 
altered by proclamation of tho high cominissionor, who is also 
empowered to make by proclamation such laws ns may bo 
necessary for the peace, order, and good government of the 
territory. 


3. Bechuanaland Protectorate 
During the year 1886 Sir Charles WaiTcn, who was in com- 
mand of an expedition dispatched from tho United Kingdom to 
paoify Southern Bechuanaland, and tho Boors from tho South 
African Republic, visited tho jirinoipal chiefs in tho territory 
now known as the Bechuanaland Protectorate, and as a result 
a British protectorate was proclaimed over thoir territories. No 
further steps were taken until the year 1891, when, by an order- 
in-oouncil, dated May 9, the limits of the Bechuanaland Protec- 
torate were more clearly defined, and the high commissioner for 
South Africa was authorized to appoint such officers as might 
appear to him to be necessary to provide for the administration 
of justice, the raising of revenue, and generally for the peace, 
order, and good government of all persons within the limits of 
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the territory. A resident commissioner was appointed and two 
assistant commissioners and the laws in force in the colony of 
the Cape of Good Hope on June 10, 1891, were declared in force 
in the territory muiaiis muimidiSj and so far as. not inapplicable. 
Subsequent legislation has been eflected by proclamation of the 
high commissioner. 

The form of government is very similar to that which obtains 
in Basutoland. The territory is administered by a resident com- 
missioner under the direction of the high commissioner for South 
Africa, the latter possessing the legislative authority, which is 
exercised by proclamation. There is also an assistant resident 
commissioner. 

Adminislmtion of J ustice. The resident commissioner exercises 
all the powers possessed by the supreme court of the Cape 
Colony in 1891, but no original civil action, suit, or proceeding 
can be instituted in his court, and, except in cases of murder, 
it is not competent to institute or bring any criminal proceed- 
ings before his court in the first instance, otherwise than by way 
of apj^eal from the decision of a court of assistant commissioner, 
resident magistrate, assistant resident magistrate, or special 
justice of the peace. 

Until 1912 assistant commissioners and resident magistrates 
had jurisdiction in all civil and criminal cases except murder, 
subject to the right of appeal to the resident commissioner and 
to the Crowndn-Counoil ; but their Jurisdiction did not, and 
does not, except in native divorce cases where the parties have 
been legally married in accordance with European law, extend 
to any matter in which natives of the same tidbe are concerned, 
unless in the opinion of such court the exercise of such jurisdic- 
tion is necessary in the interest of peace or for the prevention ox’ 
punishment of acts of violence to persons or property. Until 
1912, also, the trial of every person charged with murder had, 
under section 4 of the Bechuanaland Protectorate Proclamation, 
No. 2 of 1896, to be held before a court consisting of the resident 
commissioner, as president, and any two assistant commissioners 
or resident magistrates of the territory. But since 1912 a special 
court, called the special court of the Bechuanaland Protectorate, 
has been established for the trial of such cases (civil and criminal) 
as are hereinafter mentioned and (save as hereinafter otherwise 
stated) to exclude such cases from the jurisdiction of the courts 
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of resident commissioner, assistant commissioner, and resident 
magistrate, Tlie special court is held at such time and at sucli 
place or places as are publicly notified by tlie resident commis- 
sioner, and consists of a judge or advocate of the supreme court 
of South Africa, appointed by the high commissioner to be 
president of the court, and any two assistant cJoinniissionorH 
nominated by the resident commissioner. 

Such court has jurisdiction in respect of: 

{a) Civil actions in which either party is a European, and in 
which the claim or value of any property in dispute exx'oeds 
£1 ,000, or in which the action is for the divorce of iHwsons joined 
in matrimony or for a declaration of nullity of niarringe. 

(6) Criminal cases in which the accused is a European and is 
charged on indictment with any of the following offences, or 
with an attemi^t to commit any such offence : Murder, ciil])ablG 
homicide, rape, perjury, arson, offences relating to the ooinago 
or currency, and other offence with which such accused may be 
charged before a court of a resident magistrate and which that 
court may consider to be, from its nature or magnitude, subject 
to the jurisdiction of, or more proper for, the cognizance of tlie 
special court. 

(c) Any case at any time pending in the court of tho resident 
commissioner on appeal or in tho court established under sec- 
tion 4 of Proclamation No. 2 of 1800 as amended by Proclama- 
tion No. 48 of 1920, which such courts may on their own motion 
remove to a special court. 

{d) Such civil actions pending in any court of assistant 
commissioner or resident magistrate in whicli oitlier party is 
a European as such court may, either on apiDlication to it by 
either party to the action or on its own motion, remove to tho 
said special court. 

(e) Any civil action in which natives only are coiicoi’iiod, 
which may any time be pending in any court of resident 
magistrate under the provisions of section 8 of tho Proclama- 
tion of June 10, 1891, and which the court may, of its own 
motion, remove to the said special court by reason either of the 
magnitude of the issues involved or of considerations affecting 
the peace and good order of the Protectorate ; and neither the 
court of the resident commissioner nor a court of assistant 
commissioner or resident magistrate pow has jurisdiction in 
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any cases mentioned in {a) or (6) above, otherwise than for 
conducting a preliminary examination, unless both of the parties 
or the accused, as the case may be, apply to have the case tried 
before such court and such court grants such application where 
the case is within its jurisdiction. A right of apjjeal to the privy 
council lies against any final judgment, decree, sentence, or 
order of the said special court. 

When the special court is not sitting, any court of assistant 
commissioner or resident magistrate may hear and determine 
(a) all motions and api^lications (including ai)pUGations for 
arrests and interdicts of persons and things) in respect of any 
claim, debt, or matter in dispute which is within the jurisdic- 
tion of the said special court, whether an action in respect 
thereof is pending in the said special court or not ; {b) all actions 
for provisional sentence which are within the jurisdiction of the 
said special court; (c) all trial cases commenced in the said 
special court in which either the idaintiff or the defendant is 
in default or in which consent to judgment is filed by the 
defendant ; where such court would but for the provisions above 
cited have had jurisdiction to hear and determine such case ; 
and in all such cases an appeal lies from the decision of a court 
of assistant commissioner or resident magistrate to the said 
special court. The rules of the special court of the Bechuana- 
land Protectorate are contained in High Commissioner's Notice 
No. 127 of 1929. 

The rules, orders, and regulations respecting the manner and 
form of proceeding in civil and criminal cases before the court 
of the resident commissioner are, mutatis mutandisy and as far 
as the circumstances of the territoiy admit, the same as those 
of the supreme court of the colony of the Cape of Good Hope, 
and the procedure in the courts of assistant commissioners and 
resident magistrates is, subject to a similar proviso, the same 
as that which was in force in the said colony on June 10, 1891. 
Under High Commissioner’s Notice No. 161 of 1926 (published 
in the official Gazette of October 9, 1925) a rule of the court of 
the resident commissioner provided scales of fees and charges 
to be taken and made by attorneys of the courts of Bechuana- 
land Protectorate in civil cases, where the cause of action 
exceeds £60, and in applications for comxmlsory sequestration 
and voluntary surrender of estates as insolvent. 
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Courts of the assistant resident magistrates, hrst established 
ill 1898, have such jurisdiction iii all matters and oases, civil 
and orimmal, as was Gonferred prior to Juno 10, 1891, on the 
courts of resident magistaites of tlio colony of tUo Capo of Good 
Hope, blit their juriacliotion does not extend to cUsSes in wliielx 
natives belonging to one and tlie same ti’ibe are eoncernod, 
except where it is necessary in the interests of poaco or for the 
prevention or punishment of acts of violenco to person ov 
property. 

The native chiefs adjudicate in cases arising among natives 
of their respective tribes, and legislation liad recently boon 
introduced, which provides for api>eals against judgments of 
native chiefs in the Beohuanaland Protectorate. Such appeals 
like in the first instance to a court composed of the assistant 
commissioner or magistrate of the district and of the chief 
whose judgment is appealed from. If the assistant commissioner 
or magistrate and the chief agree, but tlie complainant is 
dissatisfied with their decision, a further appeal lies to the 
resident commissioner. In the event of tlie assistant com- 
missioner or magistrate and the chief disagreeing, then the 
resident commissioner decides the matter in dispute. 

The jurisdiction of special justices of the peace in the Boclui- 
analaud Protectorate is similar to that whicli was conferred 
on special justices of the peace of tlie Capo Colony prior to 
June 10, 1891 ; the punishment which may be inflicted by thorn 
on offenders is a fine of £2 or imprisonment witli or without 
hard labour for one month, and all cases tried by them must 
be sent for review. 

Apart from the resident commissioner’s court and the special 
court of the Beohuanaland Protectorate, there are in tlie tcnid- 
tory eleven courts of resident magistrate. T’liero are also a 
number of justices of the peace throughout the territory, 

4. Swaziland 

In 1890 a provisional government was established over the 
territory of Swaziland (which lies to the south-east of the 
Transvaal), representative of the Swazis, the British, and South 
African Reiniblioan governments. In 1894, under a conven- 
tion between the two latter Governments, the South African 
Republic was given powers of protection and administration, 
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without incorporation, and Swaziland continued to be governed 
under this form of control until the outbreak of the Boer war 
in 1,899. 

In 1 902, after the conclusion of the hostilities in the Transvaal, 
a special commissioner took charge, and under an order-in^ 
council in 1903, the governor of the Transvaal administered 
the territory through the special commissioner until 1907, 
when, under an order-in-coiincil of 1906, the high commissioner 
assumed control and established the present form of administra- 
tion. Following the order-iii-council of 1906, which placed 
Swaziland directly under the control of the high commissioner 
for South Africa, a proclarnation was issued in March, 1907, 
providing for the apiioiiitment of a resident commissioner, a 
government secretary, assistant commissioners, and the estab- 
lishment of a police force. In 1921 the establishment was 
approved of an advisory council to advise the administration 
in purely European matters. A council of nine members was 
elected, five for the southern i^ortion of Swaziland, and four for 
the northern j^ortion. A second council was re-elected in 1923, 
a third in 1926, a fourth in 1928, and a fifth in 1932. 

Adminisiraiion of Justice, By the Swaziland Administration 
Proclamation, 1907, a court of resident commissioner, with 
all the powers of a supreme court, was established. The laws 
of the Transvaal then in force in Swaziland were re-enacted 
mutatis mutandis^ and the Roman-Dutch common law was 
declared to be in force. In 1 912 this proclamation was amended, 
and a special court was substituted for the resident commis- 
sioners court, with an advocate of the provincial division of the 
Transvaal as president. The other menibers of this court consist 
of the resident commissioner, the deputy resident commissioner, 
and the assistant commissioners of the various districts. The 
court holds sessions at least twice a year. All cases which come 
before it are dealt with by three members sitting without a 
jury. This court has jurisdiction in all civil and criminal cases 
ailsing in Swaziland, including the right of reviewing the pro- 
ceedings of, and hearing appeals from, any inferior court of 
justice in Swaziland. 

When the court is not in session — 

(a) The president of the special court has power to review the 
criminal proceedings of the courts of assistant commissioner 
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when the sentence exceeds three months^ impriaoiiuieut, or 
a fine of £25, or any sentence of whipping, and to hoar appeals 
in all civil and criminal cases against any judgment, seutonoo, 
or final order of the courts of assistant coniinissioners. 

(6) The resident commissioner, or the deputy resident com- 
missioner as a member of the s])coial court, is conipotont to 
exercise the civil jurisdiction of the special court in all motions 
arid applications for provisional sentence^ and in all cases in 
which tlie parties ai:iply to have the case tried before the resident 
commissioner* In any case other than a review of criminal 
proceedings, there is a right of aj^peal to the full court, 

Death sentences can only bo carried out upon the special 
warrant of tho high commissioner. There is a right of appeal 
to the Privy Council against any final judgment of the special 
court where the matter in dispute is of the value of £500 or 
upwards. 

Under tho 1907 Proclamation, the high conimissionGr ap- 
pointed courts of assistant commissioner with jurisdiction in 
all civil proceedings in which neither ])arty is a wliite jiorson, 
and in criminal proceedings in which the accused is not a white 
person. These courts have no jurisdiction to try summarily 
any persons charged with treason, murder, attempt to murder, 
culpable homicide, rape, attempt to commit rape, or sedition; 
and in these cases and in other serious cases, preparatory 
examinations are taken under the Criminal Procedure Code 
1903, of the Transvaal, which is in force in Swaziland. T'he 
jurisdiction of courts of assistant commissioner as regards udiitc 
persons, in both civil and criminal matters, is the same as was 
oonfeired on magistrates* courts in the Transvaal at that time. 

Under the above-mentioned proclamation, tlie paramount 
chief and other native chiefs of Swaziland are autJiorizod to 
continue to exercise jurisdiction according to ntitivo law and 
custom in all civil disputes in which natives only arc ooncerned. 
An appeal lies from the decision of any such chief to the resident 
commissioner, whose decision is final. 
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TRADE UNIONS, INDUSTRIAL IVISPUTES, AND WAGE 
REGULATION 

Problems of labour in the Union must always be considered from the 
point of view of the complications brought into the subject by the 
existence of the large native and coloured population. Tliis large 
section of nuBkillcd workers limits to a considerable degree the em- 
ployment of Europeans to the more skilled occupations or to the 
work of supervising and controlling the mass of unsldlled labour. 
Nevertheless there is a growing class of unskilled European labourers, 
who, in competition with the poorly paid non-Euroiiean labourer, find 
themselves in a serious position. The standard of living between tlio 
Euroiiean and the non-European is so diflerent that it is almost im- 
possible to find a balance between the two sections. This has intro- 
duced social and economic difficulties not found in any other country . 
The solution of the problem of preventing tlio European from drifting 
into the ‘poor white* class, a class tending to approximate to the 
iion-Euroi:>oan standard of living, with grave results to the health, 
morality, and civilization of the Union, has become a major task of 
sucecssivo governments. 

In order to prevent an increase in the already considerable number 
of ‘poor whites*, and possibly to bring about a decrease, a policy 
known as the ‘ civilized labour policy * has been adopted by successive 
governinonts. As far as the departments of state are concerned, the 
'civilized labour policy* adopted by them, is to be found outlined in 
the Prime Minister’s Circular, of the October 31, 1924, which reads 
as follows: 

(i) I'ho Prime Minister desires it to bo understood by all Departments 
of State tliat it has been decided as a matter of definite policy 
that, wherever i>racticablo, civilized labour shall bo substituted 
in all employment by tho Government for that which may be 
classified as uncivilized. Civilized labour is to bo considered as 
the labour rendered by persons, whoso standard of living con- 
forms to the standard generally recognized as tolerable from the 
usual European standpoint. UnciviUzed labour is to bo regarded 
as the labour rendered by persons whoso aim is restricted to the 
bare requirements of the necessities of life as understood among 
barbarous and undevolopod peoples. 

(ii) The system of utilizing tho choapost labour available has no doubt 
been found to possess certain present advantages, but it is con- 
sidered that with tho oxcroise of effioient organization and control 

K n 
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tlio eraplojrmont of tho higher gmclo cai^abilitics in all olnsfios of 
work will result in greater and more pormanont (3eoiioinio and ■ 
social advantage. 

(iii) Every Dopartinont will, therefore, invostigato with the closest 
attention the avoniies in which it is at all praeticaiblo to glvo oi'('(3et 
to the prijiciplo indicated. A roprosoiitative of the !L)i^))ni’tou>nt 
of Labour will bo associated with res|)onHiblo ol'licia-.s in (mkOi 
D opartniout to onsuro co-ordination of inuthod, to allow of tlio 
wider application of auccessful oxperioiico and to k(3op tho .system 
under helpful ohsorvation. 

(iv) Juvonilo white labour should bo employed wlioroN'or possible, arid 
tliQ Department of Labour will welcona^ any suggestion as to the 
development of a reasonably porinunent career to tliis class of 
omployeo, and tho avoidance of ultiinato and mnnorit(ul stagna- 
tion. 

(v) It is desired that, in connexion with any ciitingos consoquont 
upon tho introduction of tho policy under rofoi’eruio, the Labour 
Exchanges attached to tho De])artmont of Labour should bo 
oxclusivoly utilized, and in tho cas(3 of any diilioulty th<> »Sec rotary 
for Labour, Pretoria, shouhl bo approaohod. 

(vi) At tho close of tho financial year tho Prime Minister will d(>sire 
from each Dopartinont a statement showing pr<?oisely the action 
which has been taken in rosponso to this circular, the numl)iu' 
and classes of porfiom replaced , the eJa.s.ses of woz'Ic upe?i ivlneh 
they were engaged, tho cost of tho sorvitui \iiidor tho previous 
system and tho number of xiorsons oinployod under tho now 
system aiul tho east, with a stfiteinont s})eiving t)je degree of 
economio success whicli has boon Hootirod ns tho result of tlu^ 
change, 

Since tho issue of tho circular, the different govorninont depart- 
ments have systomatioaily cndcjavourcd to give offoot to the policy 
outlined therein, and in the Railways and Harbours Servicio tiu3 
civilized labour policy has liad far-reaching effects, a wide lic^ld of 
employment having been opened to European unskilled and soini- 
sldlled labour. In order to assist in relieving unomx>loyment amongst 
Europeans tho provincial administrations and local bodies have also 
adoi^ted the "civilized labour policy’ to the greatest extent, tho 
difference in tlic wage-bill cost as between the economie wagcj and 
the civilized wage agreed upon being borne in agreed pro])ortions by 
the central government and the employing body. 

The trade union movement in South Miica lias been faced witli 
this problem of unskilled native labour. Skilled labour has been dealt 
with along the lines of minimum rates of pay. Trade unions, in 
pressing for Jiigh minimum rates, have done so with an eye 
native coini)etition. The result has been that it is nearly always niore 
economio (and more imtriotic) to employ a European rather than a 
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native, the minimum rate of pay for each being the same. The practi- 
cal I'csiilt of the legislative protection of wages in the sldUed trades 
lias been to weaken the trade unions, because wages being protected 
by Jaw, there lias appeared to lie no reason for the, existence of trade 
unions. ’ 

There have always been two schools of thought amongst 
Eurox^oan trade unionists. The one lias pressed for the organi- 
isatioii of natives and European workers into tlio same trade 
unions. This, it was argued, would x)reserve a high level of wages for 
all workers and there would be no undercutting. The other scliool of 
thought, opposed as it is to the granting of any privileges to natives, 
has rigorously fought the admission of natives to trade unions, and 
this scliool of thought has won. Whether it will win in the field of 
labour competition without legislative assistance is doubtful. Em- 
X^loyers, however much the trade unions may harass them, wall 
naturally buy labour in the cheapest market, and especially is such 
the case as far as unskilled labour is concerned. European labour 
costing twice as much as non-European labour stands no oliaiice 
^Vliatsoevor. Tlioro are a number of non-European trade unions, but 
up to tlie present organization difficulties have x^revented them from 
becoming a force. 

TliG Industrial Conciliation Act, 1924, which x:)rovides, inter alitiy 
for wage agreenionts lietwcoii organizations of employers and om- 
Xxloyoos has done soniotliing to revive trade iinionism amongst sldlled 
worlcors. The Wage Act, 1925, endeavours to protect the wages of 
unorganized labour. Wo x^ropose to examine these two meaauves. 

The primary xuirposc of the Industrial Conciliation Act, No, 11 of 
1924 (as amended by Act No. 24 of 1930), is ‘to make provision for 
tliG ju'ovontion and settlement of disputes between employers and 
employees by conciliation ; and for the registration and regulation 
of trade xniions, employers* organizations, and private registry 
offices*. 

The act ax^l^lies to every industrial and public utility undertaking, 
to every industry, trade, and occupation, and to every emxdoyer and 
employee engaged in any such undertaking, industry, trade, or oceu- 
X“)ation, but it does not extend to agricultural or farming employment 
or, with certain oxeex^tions, to government einplo 3 m;ient. 

Tiio establishment of industrial councils by employers or registered 
cmx)loyers* organizations on the one hand and registered trade unions 
or groups of registered trade unions on the other hand, for the regula- 
tion of matters between them and the prevention and settlement of 
disputes is x^i’ovided for. Siioli councils mu.st consist of an equal 
number of roxn’osentatives of employers and employees. Where there 
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aro no mdiiafcrial councilR, conciliation boards may bo forinod in 
certain oirciimstancos. Wlioro both parties to any dispntt^ under 
consideration by any industrial council or conciliation board a 4 >pJy 
to tho minister for the appointment of a nKuUator, or wIum’o the 
minister tliiiiks that sottlcmieiit of tho dispute ^voiild bo S{ii4.1ed 
thereby, the minister may appoint a mediator, A iiiajoriiy of rofn^e- 
HOiitativcs of Ginployors and employees resjieotively on an industriui 
council or a conciliation board jnay diundc^ upon tlu^ api join ti non ti 
of one or more arbitrators, and where more than oikj aiLitrator is 
appointed, the appointment of an umpire, who is re(|iiir<uL to a 
decision in the event of the arbitrators failing to agree. Awar( Is ?nad(j 
by umpires or arbitrators ai'o binding. It is unlawful to sti'iko or 
lock-out when an agroement has boon arrived at us a r<^sult of tlie 
appointment of an umpire or arbitrator, or during tlu^ iieriod of 
operation of any award made as tlio outconio of mv]\ appointment. 
The minister may declare on the application of an industrial (ioumnl 
or conciliation board, that any agreement arrived at shall bo binding 
upon the xmrtiea thereto, and upon tho employers or employees 
represented on tho council or board; or ho may, if he is satislitid that 
in any area tho parties to any agreement aro .sudieiently repi‘cs(>ntii- 
tive of tlio undertaking, industry, trade, or o(;eupatioii (*onc(M*iied, 
declare that tlio agreement shall l)o binding upon nM (Jinployors and 
employees in fcliat under taking, industry, trad<J, or o<uuipal:ion in tluvt 
area. 
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look-out, until the matter at issue has been investigated by an 
industrial council, or whore there is no such council, by a conciliation 
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board, and until any fiirthor period stipulated in any agreoinont bo- 
twoon tlie parties ns a jxH'iod, Avithin wliich a strike or lock-out shall 
not bo declared, shall luive lapsed. The nhnistor may in certain 
ovontiialities stop in and carry on any imiincijml, service at the ex- 
pense of the niuni(?ipality. Tlie act proAudes i^enaltios for infriiigo- 
nionts of its provisions and empoAvers tho making of regulations for 
the (Elective carrying out of its objects and purjjoscs. 

Tlxo act also provides for the apx^ointmont of a registrar of trade 
unions and oniidoycrs^ orgauiviations, and for the registration of trade 
unions and om])loyors' organizations, including unions of goAwnineiit 
servants. If tlio registrar is satisfied that in tho area in rospeot of 
Avhich it is proposed that the union or organization should be opera- 
tive, no muon or organization sufliciently represent at ivo of the in- 
teix^sts coneeiuied is already registered under the act, ho is required 
to register such union or organization. Every registered trade union 
and employers' organization is a body corporate, capable in hw of 
suing and being sued . TJie laws governing companies, iusiiranco com- 
Xxanies, and friendly or xxroAddont societies do not apply to trade 
muons or employors' organizations in resxject of the exercise by such 
unions or organizations of any funetion, or tlie xierformaucc of any 
act under tlu) act or rules authorized thex^eundor. 

'.rho Industrial Conciliation Act has boon extensively and bone- 
Ihmilly used by industry, and tlio record of strikea and lo(!k-outs since 
tilus jK^t came into oixoration lias hocii greatly roduccd. 

In order to eualde industry to avail itself of tlio provisions of tins 
a(?t, more organization on the part of both tlie (unployors and cni- 
ployiHis is iKMu^ssary. 

Thi) Wagei A(5t, No. 27 of 1925 (as amended hy Act No. 23 of 1930) , 
])rovides for tho constitution of a perinaneut Wage Hoard for tho 
Union, to consist of thre^e ineinborH, with power given to the govern- 
ment to add two nuunbors for any particular inquiry — one to repre- 
sent the emxiloycra and one to rexiresont tho employees. 

Tile Wage Hoard begins to function upon a reference hy tJio 
minister, or on the applioatioii of a registered trade union or associa- 
tion of employers, or, Avhero no such registered union or association 
exists, on the application of einployei's or employees wlio satisfy tlio 
board as to their representative eharaotcr. Tho jiroviso is made, 
iioAVover, that Avhoro there exist rcgistoi^od organizations of both 
employers and em])loyees sirnicioiitly roprosentativo, the board shall 
not xiroetKKl Avitli any investigation in respect of siicli trade, milcsa 
directed to do so by tho minister. Tlio object of this jiroviso is to 
allow the Industrial Conciliatixm Act to take its eour.se Avlxorexiossiblc. 
The Wage Act deiines the inatters whi<)h have to bo tak(ui into 
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consideration by the board in investigating wvge and laboiU' eon- 
dibions, and tiie siibj cobs 112)011 wJiich Did boiiixl niay make a reeoni- 
mendation. Tlio act further 2)rovides for duties of inHpe(dion, i'ov tlu^ 
maintenance of certain records, and for a oonipleto system of 00- 
operation botwcou the industrial inspectors of the Department of 
Labour and the investigations of the board, with further eo-op(u:atiou 
witli the Jloard of Trade and Industries. 

The Industrial Conciliation Act has been used by organi'/ed muster,^ 
and workmen ; the Wage Act lias been created to protect unorguniztxl 
labour. 


APPENDIX 11 

TTIE RULE OF LAW AS ILLUSTRATED BY THE CASE OF 
hi re Willem Kok and Nathaniel Balie 
(1879) Buchanan, 45. 

Ill 1878 Willoiu Kok and ofcheva woro avrcfitcd in Gviqualand East, 
cjoiivoyod to Katal, and thenco by steamer to Ciipotown, and tlioro 
kept In custody from Juno 1878 to Pobriuiry 1870, when tlioy made 
application to tlie Bupromo Court for tboir rolonso. In thoiv petition 
they stated that they had not ‘since tlioir arrival at Capetown boon 
brought before any ruagistrato, a judicial tribunal, to bo charged '^v^itli 
t\in commissi on of any crimo or offoiico, nor are they clotnhied in custody 
under the autliority of any lawful warrant or autliority. 

‘AVhorcupon your potltionora humbly pray that your Lordships will 
bo pleased bo inquire by what authority thoy and their fellow -prisoners 
ai’o dotainod in custody, and in default of lawful authority that your 
Lordships will order their immediate liberation and discharge.’ 

When this aj)plioation was brought boforo court, the court, being of 
opinion that a prinui facie case had btxui made out to justify an inquiry 
into the cause of <lotontion of thoS(3 natives, mado an order upon tJieir 
custodian to ]>i’ 0 {luco them in court and at the saino time to furnish 
a statenient of the (jauso of their dotontiou. This order is analogous to 
tlio writ <Jc homine Ubero exhibendo of tlio IIonian-Dutch law or tho 
writ of iKibiUfa corpus of the Etiglish law. Tho justification put forward 
for tlU3 det(3ntiou of tlu^ prison ors was tluit they wore prisoners of war. 
It appeumni that tiiero hud beou a re boll ion over tho appointment of 
a (^hiof and tho prisoners, after tlio robellion had boon qitollod, flocl, and 
wore captured. 

Be Villi eus C.J. in hia judgment releasing tho prisoners stated: 
'It is imnooOHHary to consider tho rights which under tlio Eomaii- 
Dntoh law free persons had to a release or to tho writ de homine Ubero 
exhibendo, for, in my opinion, tlio rights of tho personal liberty, which 
persons within this colony enjoy, are substantially tho same, since tho 
abolition of slavery, as those which aro pjossessed in Great Britain. 
Where tlioso rights aro violated this Court would at least have tho 
same power of restraining such violation as tho Suprome Court of 
Holland had to intordicjt tho infringement without sufficient cause of 
tho rights to personal liberty as understood by tho Romau-Dutoh 
law. !Ihit in addition to tho powers vested in this Court under tho 
Roman- Dutch law, there aro certain statutory provisions which not 
only add to tho powor.s of tho Court, but make it the boimden duty of 
the Court to preteet personal liberty wlionever it is illegally iuhiuged 
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upon. Tho Charter of Justice, after reciting iu its proaniblo tluit it 
is expedient to make provision for tlio bettor and more eihujtual 
aclministmtion of justice in the Capo of Good llopo and in several 
torritories and settlomonts dopondont theronpou, and hn’ that>pi;v}>twe 
to constitute within tho said colony and its doponden<M‘(\H a Siiprcuno 
Court of Justice, onaets in the SOtli section that tlui saifl Supreine 
Court shall have cognizance of all picas and jurisdiction in all causes, 
vvliother civil, criminal or mixed, arising within iho said colony, with 
jurisdiction over Her Majesty's sn))joetH and all other persons whom- 
soever residing and being within tho said colojiy in as full and amide 
a manner as tho then existing Supreme Court of Justice luul or (soiild 
lawfully exercise tho same. Tiie Charter of Justice oanui into opera- 
tion in February, 1834, but tho powers of tho Suproino Court in 
criminal matters had boon clea\'ly defniod by Oi’dii\aneo No, 40 of 
1828, and these powers were confirmed by tlio Charter, 'fho first 
section of tho Ordinance enacts tliat '"All crimes and all oifouees 
against the law (for tho commission of which any penalty or punisii- 
meiit is by law provided) committed by any person in this colony, or 
its dopendenciDs, arc subject to the jurisdiction of tho Sipwen)!^ 
Court". In tho case of any Judge of an inforior court or M'agiB|;rato 
illegally committing a person to prison, it is competent for such 
jn'isoner under the 64thSootion of the Ordinance, “to ajjply to tlie 
Supreme Court or to tho Cirtniit Court of tluj district within which 
he is imprisoned; or in ease neither tyf these Courts shall be tlum 
sitting, to the CJiief Justice or any of tlu^ jmlgos of the Sn])rem(^ Court, 
wlio shall malcG such order tlioreoii us to them in the eireumstaiu^oa 
of the case shall seetn just", and by tho (i5tli section of the .same C)r<li- 
nauco tlio Snpromo Court and Circuit Courts are required at the (dosc^ 
of each of their sessions to liisohargo all bucIi jyorsouH ub by law shall 
then be entitled to liberatioiL SnpposiJig that tim ajyplica.ntw had bor)n 
detained in one of the ordinary gaols of tho colony, mid it had been 
brought to the notice of the Court that they wore so kept without a 
lawful warrant, it surely would litwo been coiupotont .for tho Court to 
call upon tho gaoler toproclucotho jmsonors and justify tho dotontdon, 
Can it then make any clifforenco that they are detaiimd in a miJitai’y 
fortress instead of an ordinary gaol ? I think not. In cither case tho 
person in whose custody they are is bound to produco his warrant or 
other authority for detaining them, and in (iaso tlio return to the order 
of Court be found to be clearly bad it would be the duty of this Court, 
under ordmary oiroumstances to order their discharge. Hut thou it 
is said that the Country is in such an unsettled state, that the appli- 
cants are reputed to be of such a dangerous oharuotor, that the Court 
ought not to exercise a power wliioli under ordinary eirenmstancos 
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might bo usefully and pi’oporly exeroised. The disturbed state of the 
country ought not in my opinion to influence the Court, for its first and 
most sacred duty is to administer justice to those who seek it, and not 
to preserve tho ])eace of tlie eountry. If a different argument were to 
prevail, it might so happen that injustice towards individual natives 
has disturbed and unsettled a whole tribe, and the Court would be pre- 
vented from removing tho very cause wliich produced the disturbance. 
Par be it froju ino to say that such is tho case in tho present instance 
■ — on tho contrary, it is clear that tho govorument acted with tlic bast 
motives, and that tho disturbance in Griqualand East was not in any 
way caused l)y tho arrest of tlie applicant, but I am inei’ely point- 
ing out tlie natural consequences of an argument which has been 
urged upon tho Court, Undoubtedly occaaious have arisen, aud may 
again arise, when civil jurisdiction is suspended and the ordinary 
forms of trial a re held in abeyance, and in consequence Martial Law 
is proclaimed, but such a proclamation can only be justified, if at all> 
as an absolute necessity, and by way of self-defence, and cannot con- 
tinue in force after the occasion which gave rise to it has ceased to 
e^ist. It is a power which may be exercised by the military authori- 
ties but tliey do so at their own peril, and cannot expect the assistance 
of any Civil Court iu carrying it out. The Civil Courts have but one 
duty to perform, and that is to admiilister tho laws of tho Country 
without fear, favour, or prejudice, indopoudontly of the oonsoquonc?OH 
which ensiu^. In tho case ofNeliomia Mosliosh, wlio tried before 
me at f^ing M^iilianPs '.rowii for sedition at the instance of the lat(^ 
(foverinnent, I told tlio jury that tlieir st)le duty Avas to decide upon 
tlie evidence whether or not his guilt liad been established, aud tliat 
they ought not to inquire what cdfect his liberation might have had 
on the ininds of tho natives generally, Tiio j ury acquitted tho prisoner, 
but I am not aware that this simple act of justice produced such 
disastrous eousequenecs as wore anticix)ated by some at tho time. 
Thus far I have assumed that tho apidicants are alious, but some of 
the arguments which were adduced before the Court went upon the 
assimqition that they are British Subjects . , , 

Tlio matter, therefore, noAV stands thus, either East Griqualand 
is British territory and tho Griquas are British subjects or not. If 
the country is not British territory, and its inhabitants are not 
British subjects, Cax^tain Blyth was an intruder, without any right 
or power whatever to exercise civil and criminal jurisdiction over the 
Griquas, and tho Griquas liad a perfect right to resist him in bis 
attomj)t to arrest some of them for olfeuces committed in Griqualand 
East, or otherwise to oxeroiso jurisdiction over them, Sux>poso, for 
examjdo, that an olTudal of thoGoverninent wore to attemx)t to exercise 
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civil and criminal jurisdiotioii in tho Orange Free State, and arrested 
subjects of that State, wlio by ibreo of arms rosistcKl his authority, it 
conid not for a inoinont bo maintained that the persons thus arrested 
if brought into this colony aro yu’isonorvs of war whom the Govoru- 
mont may cletain'for an indefiiute tiino. If Griqualaiul Fast is not 
British torritory, thcrcj can ho no (lidbrenco botweon tlu) two eases 
except perhaps tliis; tJiat in tho former (jaso an imiiUHliato demand 
would bo made by tho Free State Government on tlio Governmont 
of this Colony for tho survoudov of tho privSomu'H, wliorous in tho mm 
of tho Griijuas tlio de fewiof if not (h jure Gov(H’nmeJit of East 
Griqualaud, being dopondeiit on tho Capo Government, such a. 
demand would bo impc>ssif)Ie — a dillihroiico whifih, if it lias any weiglit 
at all, ought to weigh in favour of tho applicants* An attempt was 
indeed made at tho first heaving to show that tdihough East Griqua- 
land remained Griqua territory, Captain Ely tli was outitled to exor- 
cise j urisdiction over tho inhabitants ns a British resident appointed 
by tho Crown, but no ovidonco was adduced in support of tliis view. 
On tho contrary, as I have more than onco roniarked, the sole juris- 
diction brought forward by Captain Blyth for his conduct is tb('. 
alleged fact tliat tho country is British territory, and itiiy inhabitants 
aro British subjects. But if this viow bo correct, it is perfectly clear 
that tho return, stating that the applicants are prisonors of war, 
cannot bo sustained. 

As British Rubjeehs they would bo entitled to ho lu’ought to trial 
witliin a reasomiblo timo after thoir arrest, and to resist tlio eluim of 
tho Croum to keep them in contiuoineut for an iiidoniiite period as 
prisoners of war. After they had boon detained for nearly twelvi^ 
months an opportunity to bring tJiem to trial was oflbred to tlu^ 
Crown, but Mr* Colo, in tho cxorciso of his disorotion aw CJouusol of tho 
Crown, refused to avail himself of the opportunit 3 ^ '!rho only coiinse, 
therefore, which is now open to tho Court is to order tlio immediate 
discharge of the applicants/ 

Seo also Sigeau v. ^7ic QueeUf 12 S.C, 256; In re Mareeham, 1 
S.A.R. 27. 
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STATUTE OP WESTMNSTER, 1931. * 

(22 Goo. V, c. 4) 

An Act to give effect to certain resolutions passed .\ 
by Imperial Conferences held in the years 1926 
and 1930. [11th December 1931.] 

WixiciVEAs tbo delegates of Ilia Majesty’s GovcrninGiits 
in tlio United Kingdom, tlic Dominion of Canada, the 
Com moil wealth of Australia, the Dominion of New 
Zealand, the Union of South Africa, the Irisli Preo State 
and Newfoundland, at Imperial Conferences h olden at 
Westminster in tlio years of our Lord nineteen Imndred 
and twenty-six and nineteen hundred and thirty did 
concur in making tJio declarations and resolutions set 
forth in the Reports of the said Conferences: 

And whereas it is meet and proper to sot out by way 
of iiroamhio to this Act that, inasmuch as the Crown 
is the symbol of the free assoeiation of the moinbers 
of the ibritisb Commonwealth of Nations, and as they 
are united by a common allogianco to the Crown, it- 
would bo in aiauird with the established <ionstitutional 
po.sition of all the inombor.s of the Commonwealth in 
relation to one another that any alteration in the law 
toiujhing the Sueco.SRion to the Throne or the Royal 
Style and Titles shall hereafter require the assent as well 
of the Parliaments of all the Dominions as of the 
Parliament of the Unitt^cl Kingdom: 

And whereas it is in accord with the established 
(ionstitiitional position that no law liereaftor made by 
tlio Parliament of the United Kiiigdoni shall extend to 
any of tlio said Dominions as part of the law of that 
Dominion otherwise than at the request and with the 
(jonsont of that Dominion: 

And wlioreas it is nocussary for the ratifying, con- 
firming and e.stablishing of certain of tho said declara- 
tions and resolutions of the said Oonforenec.s tliat a law 
be made and enacted in duo form by authority of tho 
Parliament of the Uiiited Kingdom : 
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STATUTE OF WESTMINSTER, 1():M 
And whoreas i)io Dominion of (janaila, Common- 
vvoaltli of Australia., tho Dominion ol'Ninv Zoaland, tlio- 
Union of South AlViea, tlio Irish Froo vStivto and Nmv- 
foiindland luivo sovoi-ally roqu(^Ht(Hl and (joimcuitod to 
tiio »ul)inissio\i of a nioasuro to tho Uarliiviuowt cvf tho 
UnitcMl Kingdom ibr imikingsimh [)r()viHioii with rogaj’d 
to the mattes aforoHiiid us is luMva-ftoc iu tliin Act 
oontainod: 

Now, thorote’c, liu it enacted by tlio King’s most 
Excellent Ma.jesty by and wit!) tlu'. advieo aiul (toiiHoiit 
of tho Lords Spiritual and. TeinpornL and (Jommonsj in 
this present ParJiainont a.sHOinbled, and by tlu^ authority 
of tho same, ns follows:— 

Id In tins Aot tho expression ‘Dojninion’ numns 
any of tho following .Dominions, tJiat is to say, the 
Dominion of Canada, the Connnonwoalth of Australia, 
tho Dominion of New Zealand, tlio Union of South 
Africa, the Irish Eroo State and Nowfoundlaiid, 

2d — (1) Tho Oolonial Laws Validity Act, 1805, shall 
not apply to any law made after tho eommeneenu'iit 
of this Act by tho Parliament of a Doimnion. 

(2) No law and no provision of any law made after 
tho commoncoinont of this Act l)y th(^ I.^vrlianKuit of a 
Dominioji sluill bo void or inop(^ral)iv(^ oji tlu^ ground 
that it is rcjuignant to tho law of ’Englaml, or to tlu^ 
provisions of any existing or future Ant of Parliament 
of tho United Kingdom, or to any order, ride or n^giila- 
tion mado under any such Act, and tlu^ powers of i\\v> 
Parliament of a Dominion shall iiicludi^ the power to 
repeal or amend any such Act, order, rule or rcgulati<m 
in so far as tho same is i)art of tho law of tho iDoininioih 
3d It is hereby declared and ouactod that the Ihirlia- 
moiit of a Dominion has full power to make laws having 
oxtraderritorial operation. 

4d No Act of Parliament of tlio United Kingdom 
SiiiKr passed after the coimnonceincnt of this Act shall extend, 
exoflpt by dcomecl to oxteiicl, to a Dominion ns part of tlu^ 
coiiBoiit. )aw of that Dominion, unless it is expressly declared in 
that Act that that Dominion has requested, and con- 
sented to, tho enactment thereof. 

5d Without prejxi dice to tlie generality of tho fore- 

^ Be-enacfcocl in tho Schcdulo to tho Status of tho Union Aot, 1064. Soo 
Appondix VII. 
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going provisions of this Act, sections seven hundred and 
'thirty-five and seven hundred and thirty-six of the 
Merchant Shipping Act, 1894, shall be construed m 
though reference therein to the Legislature of a British 
]:jossoBsion did not include reforciice to tliq Parliament of 
a Doniinion. 

6. ^ Wi til out xu’ejudicc to tlio generality of tho fore- 
going provisions of this Act, section four of the Colonial 
Courts of Admiralty Act, 1890 (which requires certain 
laws to be reserved for the Bignification of Hib Majesty’s 
pleasure or to contain a suspending clause), and so 
much of section seven of that Act as requires tho 
approval of His Majesty in Council to any rules of 
Court foi.’ regulating tho practice and jiroceduro of a 
Colonial Court of Admiralty, shall cease to have effect 
in any Dominion as from tlio coinmencoinent of this Act. 

7. — (1) Nothing in this Act shall bo deemed to aj^ply 
to the repeal, ainondment or alteration of tho British 
North America Acts, 1807 to 1910, or any order, rule 
or regnlatiop. miwle t]\cro\mdor. 

(2) .riio provisions of section two of this Act shall 
extend to laws made by any of the Provinces of Canada 
and to tho powers of the legislatures of such Provinces. 

(3) T’lie powers conferred by this Act nxion tho Parlia- 
nve^ut of Canada or upon the le-gishituroB of the ProviuecB 
shall bo r(^stricted to tlu^ (>naetnient of laAVS in relation 
to matters witlun the compotonco of the Parliauioiit of 
Canada or of any of tho legislatures of tho Provinces 
respeetively. 

8. Nothing in this Act Bhall bo doomed to confer 
any ])o\\^er to repeal or alter tlio Constitution Aet of tho 
Commonwealth of Australia or the Constitution Act of 
tho Dominion of New Zealand otherwise than in accord- 
aiKM^ with tho law existing before tho commencement 
of this A<it. 

9. — (1) Nothing in this Act shall be doomed to 
authorise tho lAirliaineiit of the Coininonwealth of 
Australia to make laws on an}'’ matter within tlie 
authority of tho States of Australia, not being a matter 
within the a\itluu*ity of the Parliament or Governmont 
of tho Ojinnion wealth of Australia. 
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^ Ro'Oiuuitiul in tho Soliotlulo of tho StatuB of 0\o Union Act, 1934. »Soo 
Apponilix VH. 




css 


A.B. 1031. 


Ccrtnlti 
FOCtlOllB of 
Act not to 
apply to 
Australia, 
Now ?^iCalnnd 
or Newfound- 
Jaml unless 
ailoplcfJ, 


Meaning of 
‘Colony’ III 
futuro Acta. 
52 A Viet, 
c. C3. 


Short titlo. 


STATUTE OF WESTMINSTJ^IR., WM 

(2) Notliing in tliia Act sliall lie doi'diicd. to roqiiiro 
the conouiTencc of tlio Parliament or GoviirnnKJiit oftlur 
Commomvealth of Australia in any ]a^v made by tbo 
Parliament of the United Kingdom with n^speet to any 
matter within^tlio authority of the States of Australia, 
not being a matter within the authority of the Parlia- 
ment or Government of tlic Commonwealih of Australia, 
in any case whore it would have been in acHiordanoo with 
the constitutional practice existing hefon^ tlu^ <ioin- 
mcnccmcnt of this Act that tlio i:*urlia.nient of tlin 
United Kingdom should make that law without such 
concurrence, 

(3) In the application of this Act to tlio Common- 
wealth of Australia the request and consent rofcrrcHl to 
in section four shall mean the request and consent of 
the Parliament and Government of the Comnioii wealth, 

10. — (1) None of the following sections of this Act, 
that is to say, sections two, three, four, live and six, 
shall extend to a Uoi nil lion to which this seotioii a^iplkvs 
as part of the law of that Uominion unloss-that section 
is adopted by the Parliament of tlui Doininiou, ami any 
Act of that Parliament adopting any siudion of this 
Act may provide that the adoption shall liavo olTect 
cither from the oonmionconujnt of this Act or from such 
later date as is specified in the adopting Act. 

(2) Tlio Pfti'Jiamont of any such .Dominion as afoi’o- 
.said may at aii}^ time revoke the adoption of any section 
rofoiTcd to in siibsootion (1) of this section. 

(3) The Uominioiifl to which this section applias are 
the Commonwealth of Australia^ the Uomiiiion of New 
Zealand, and Newfoxindland. 

lid Notwithstanding anything in the Interpretation 
Act, 1880, the expression 'Colony* shall not, in any 
Act of the Parliament of the United Kingdom ]^assed 
after the commencement of this Act, inoliido a Dominion 
or any Province or State forming jiart of a Dominion. 

12.^ This Act may bo cited as the Statute of West- 
minster, 1931. 


d Re-enacted in the Schodulo of the Status of tlio Union Acjt, 193-1. 
Appendix VII. 
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SOUTH AFRICA ACT, 1909 
9 EDWARD VH 
CHAPTER 9 

An Act to constitute the Union of South Africa 

[20th Sei^tember, 1909.] 

WinoiiEAS it is dosiiable for the welfare and future progress of South 
Africa that tlie several British Colonies therein should bo united under 
one Government in a legislative union under the Crown of Great 
Britain and Ireland: 

And whereas it is expedient to make provision for the union of the 
Crolouies of tile Capo of Good Hope, Natal, the Transvaal, and the 
Ora-nge River Colony on terms and conditions to which they have 
agreed by resolution of their respective Parliaments, and to define 
the oxeeuiAve, legislative, and judieinl powers to bo exorcised in the 
government of tlio Union: 

And Avhen^as it is expedient to make provision for the establish- 
nuuit of proviiicoH with powers of legislation and adininistration in 
lo(‘al matters and in such other matters as may bo specially reserved 
for ju'ovincial logislatioji and administration; 

And wboroas it is expedient to provide for the ovoutual admission 
into the Union or transfer to the Union of auch parts of South Africa 
as are not originally included tJioroiu ; 

Be it thoroforo enacted by tlie King^s most Excollont Majesty, by 
aiul with the advice and consent of tlie Lords Spiritual and Temporal, 
and Commons, in this present Parliamon,t assemblod, and by the 
authority of the same, as follows: — 75, 84, 

PART I 
PUELIMINAllY 

Sovereignty and Guidance of Almighty God acknowledged. 

1 ? Tha pmph of the Vmon achnoivledge ike sovereignty and guidance 
of Almigliip CUkL 75, 109, 110. 

^ Noai: A bgm'o at tho mvl ol a soction inUiiaitm tho pago of tiio l)Ook at 
whi<4i ilio Hootion is doalt wiUi. Tho intugitiul liortdingfl a ro ppintod in bo hi 
typo, ^ Ar Bulmtitutod by sootioii 1 of Act No, 9 of 102(5, 
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Definitions I 

2^ In this Act, unless it is otherwise oxprossed or implied, the 
words ‘the Union* shall be taken to moan the Union of Soutli Afri(!a 
as constituted uiidor the Act, and tho words 'lionsos of J^hirUiinuint*, 
‘House of Parliament*, or ^ Parliament’, slut) I h(^ talcen to moan the 
Parliament of tlio Uniom 75. 

Application of Act to King's Successors. 

3. Tiio provisions of this Act roterring to the King sliall exbuul to 

His Majesty’s heirs and sucjcossors in tho sovereignly of tlui United 
Kingdom of Great Britain and Ireland. 75, 

PARI' .II 
Thk Union 

Proclamation, of Uuloa. 

4. It shall bo lawful for the King, with tho advioo of tho Privy 

Council, to declare by proclamation that, on and after a date tlienuii 
ai)pc>inted, not being later than one year after tlio passing of this A(^t, 
the Colonics of the Gape of Good Hope, Natal, tho Transvaal , and tlio 
Orange River Colony, hereinafter called tho Colonics, sluill bo united 
in a legislative union under one Qovornmont under tho name of tho 
Union of South Africa. On and after tho day appointisl by sueli 
proclamation tho Government and l.Wiameut of the Union shall 
have full power and authority within tho limits of CoIoni(5S, but 
the King may at any time after tho proclamation appoint a Governor- 
General for tho Union. 75. 

Commencement of Act. 

5. The provisions of this Act shall, unless it is otherwiso expressed 
or imi^lied, take effect on and after tho day so appointed. 

Incorporation of Colonies into the Union. 

6. The Colonies mentioned in section four shall become original 

provinces of the Union under the names of Ca])o of Goocl Hope, .Natal, 
Transvaal, and Orange Free State, as tho case may bo. The original 
provinces shall have tho samo limits as tho rospeotivo ColonioH at tho 
establishment of the Union. 76, 

AppUcation of 58 and 59 Viet. c. 34, &c. 

7. Upon any Colony entering the Union, tlio Colonial JBounclarie.s 
Act, 1895, and every other Act applying to any of tlio Colouie.s as 

^ Soo tho roforouco to tho parliamoiit of tho Uiuoii in soction 2 of tho Status 
of tho Union Act, 1934, nnd tho monnijig of 'hoias and HUOtroHHOrs' uiidor 
BGCtipii 5 of that Aot. (Appondix VII, ) 
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being self-governing Colonio« or Colonies with responsible govorii- 
ment, sliall cease to apply to that Colony, but a>s from tlie date when 
this Act takes elfect every such Act of Parliament shall apply to the 
Union. 


PART HI ^ 

ExKCTJTIVE GovmNMBNT 

Executive Power. 

8 d The Executi ve Govornmont of the Union is Vested in the Kingj 
ami shall bo ad ministered by Plis Majesty in person or by a Governor- 
General as his representative. 76 , 116. 

Governor- General. 

9. Tlio Governor-General shall he appointed by the King, and shall 
have and may exorcise in the Union during the King’s x>leasiire, but 
subject to this Act, such powers and functions of the ICing as His 
Majesty may be pleased to assign to him. 76, 117, 124-. 

Salary of Governor-General. 

'10. Tlioro shall be payable to the Kiiig out of the Consolidated 
llovenuo Pvilid of tlie Union for the salary of the Governor- General 
an aiiniuil sum often thousand pounds. The salary of the Governor- 
General shall not bo altered during bis conilniianco in office. 134. 

Application of Act to Governor-General. 

1 1 . '^fho provisions of this Act relating to the Govornor-Gonoral 
extend and apply to the Governor- General for tlio time being or such 
person as tlio King may appoint to administer tlio government of the 
Union. The King may authorize tlio Governor- General to appoint 
any person to be Ins deputy within the Union during his temporary 
alwonco, and in tliat capacity to exercise for and on behalf of the 
Governor-General during such absence all such x)owers and autliori- 
tics vested in the Governor- General as the Governor- General may 
assign to liiin, subject to any limitations expi*ossed or directions given 
by the King ; but the appointment of such deputy &hall not aifoct the 
oxereiso by the Governor-General himself of any power or function. 

121 . 


Executive Council. 

,12* There shall be an Exoeutivo Council to advise the Governor- 
General in the government of the Union, and the members of the 
council shall be chosen and summoned by the Governor-General 

^ Soo Roctioua 4 and 11 (1) of tho StatiiH of tho Union Act, 1934. (Appendix 
VII.) 
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and sworn as oxecutivG connoillors, and shall liold odico during Ins 
pleasure, 139* 140. 

MeaiiinjJ of Governor- GeneraUlu-Coimcih 

13« Tlio jDi’ovisions of th|s Act referring to the Go verj lor-Gon oral- 
in- Council shall be coiiRidorcd as referring to the Govornor-Goncij’al 
acting with the advice of the Executive Councils 140. 

Appointment of Ministers. 

14.^ (1) TJio Govomor-Gonoml may appoij}t odicers n(jt oxcooding 
eleven in number to administer such departments of 8tiito of tlu^ 
Union as the Governor- General-in- Council may ostahlish; siieli 
officers shall hold office during tho pleasure of the Govornor-Goncrah 
They shall be members of tho Executive Council and aliall bo tho 
icing's Ministers of State for the Union, Aftor tho first general elec- 
tion of meinbors of the House of Assembly, as heroin after provided, 
no minister shall hold office for a longer jicriod than throe months 
unless he is or becomes a member of either House of Parliament. 

^(2) Whenever any Minister of St ale isf ro77i any cause tvhalever unable 
to perform any of ike funoiums of his office^ the Governar-Cfeneral-m- 
Ooiincil may ap])oint any member of the lilxecuUve Coimeil {ioliether he 
has or has not been apj^omted as a Minister of ySlale, under sub-seetion 
(i) to act in the said Miniskys sieadj either (/eneraUi/ or in 
ance of any particular fimcimi, 26* 141, 

Appointment and Removal of Officers, 

15/"^ The ai)pointmont and removal of all officers of tlic publie 
service of tho Union sliall bo vested in tlio Goverrior-General-in- 
Council, unless the appointmeirt is delegated by tlu) Govoruor- 
General-in-Coimcil or by this Act or by a law of Parliannuit to soino 
other authority. 76* 377» 

Transfer of Executive Powers to Governor- General -in -Council, 
16, All powers, authorities, and functions which at the establish- 
ment of the Union are in any of the Colonies vested in the Governor 
or in the Govornor-in-Council, or in any authority of tlio Colony, 
slmll, as faa' as the same continue in existence and arc capable of 
being exercised aftor the establishmont of tho Union, bo vested in 
the Governor-General or in the Governor- Genoral-in- Council, or in 
the authority exercising similar powers under tho Union, as the case 

’ Ab aenonclocl by Boefcion 1 of Act No. 31 of 1925, 

^ Added by soetion 1 of Act No, 17 of 1033, 

® Seo section 19 of Act No. 27 of 1023. 
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jnay bo, oxcept mo\\ powers and functions as aro by tins Act or may 
'by a law of Parliament bo vested in some otlier autliority, 76. 

Command of Naval and Military Forces. 

17. Tlie command-in-cliiof of the navj\l and military forces witliin 
tiio Union is vested in the King or in the Governor*- General as his 
ri^presontativo. 

Seat of Government. 

18. Save as in section twmiy4hree excepted, Pretoria shall bo the 

seat of Government of the Union. 60, 65, 76, 211. 

PA’UT IV 
P/VTiniAMltlNT 

Legislative Power. 

19. The legislative power of the Union shall be vested in the 
Parliament of the Union, heroin called Parliament, which shall con- 
sist of the King, a Senate, and a House of Assembly. 76, 183. 

Sessions of Parliament, 

20. ^ Tlio Governor- General may api)oint such times for holding 

the soHsions of Parliament as lie thinks lit, and may also from time 
to time, by proclamation or otherwise, prorogue Parliament, and 
may in like manner dissolve the Senate and the House of Assembly 
Himnltanoously, or the House of As.sombly alone provided tiiat tlio 
Senate shall not bo dissolved within a period of ton years after the 
e.stahlishmont of the UJiion, and provided further that the dissolution 
of the Senate shall not affect any .senators nominated by the Gover- 
nor-Gonoral-in-Counoil. 205, 210, 211, 245-248. 

Summoning of First Parliament. 

21. Parliament shall bo summoned to meet not later tlian six 

months after the establishment of the Union. 210. 

Annual Session of Parliament. 

22. There shall bo a .session of Parliament once at least in every 

year, so . that a period of twelve months shall not intervene between 
tJio last sitting of Parliament in one session and its first sitting in the 
next session. 210. 

Seat of Legislature. 

23. Capetown shall be the seat of the Legislature of the Union. 

60,65,76,211. 

^ 8oo eicctkni 1 of Act No. 51 of 192G regarding dtaaolution of the aonalo; aoo 
also fiootion 1 of Act No. 1) o£ 1920. 
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S15NAT.1J 

Original Constitution of Senate. 

24, '^ For ten years after tlio establisiimont of tlio IJiilou the (ion- 
stitutiori of tlio Senate sliaV, in respect of the originnl provinces, hv. 
aa follows : — 

(i) Eight .senators sliaJI he Jionii7ia.t(?d by the GovenK)r-GonoraJ‘ 
in-Connoil, and for each original proviiuje' eight s(^nators sluill 
be elected in tho manner hereinafter provitled: 

(ii) Tho senators to bo iioniiutited by tho Govoi’uor-Cioncrahin- 
Council shall hold their scats for ten years. Onohalf of theur 
numbor shall bo selected on tho ground mainly of their 
thorough acquaintance, by reason of their oflieial oxporienco, 
or otherwise, witli tlio reasonable wants and wislies of the 
coloiirod races In South Africa. If tlio scat of a senatot* .so 
nominated shall bocomo vacant, tho Giovernor-Geuerabiii- 
Coinicil shall nominate anotlior person to be a senatoi', who 
shall hold his seat for ten years. 

(iii) After the passing of this Act, and Inylbi’e tlu'- day appointed fot‘ 

tlie establishment of tlie Union, tlio Governor of each of tho 
Colonie.s shall summon a special sitting of both Houses of tlu^ 
Logi.slatnre, and tho two Idou.ses sitting togetlu'r as one liody 
and presided over by tho 8peak<^r of the Li^gi.slativc Assembly 
shall elect eight persons to bo senators for tho province. Such 
senators shall hold their scabs for ton years, if the seat of a 
senator so oleotod .sJiall become vacant, tlie provincial council 
of the province for which such senator lias lieeii elected shall 
choose a person to hold tho seat until tho comphd-ion of the 
period for whicli tho person in whoso stead ho is elected Avoukl 
have held his seat. 71, 76, 188, 246, 448, 518, 

Subsequent Constitution of Senate. 

25. ^ Parliament may provide for tho manner in which tho Senate 
sliall be constituted after the expiration of ton yeans, and nnloss and 
until such iirovision shall have been made — 

(i) the provisions of tlie last preceding section with regard to 
nominated senators shall continue to have effect ; 

(ii) eight senators for each province shall be cicctod by the mem- 
bers of the provincial council of such province together with 
tho inembora of the House of Assembly elected for sucli pro- 
vince, Such senators shall liokl their seats for ton years unless 

^ See footnote, p. fi03. 

* Soo soction 1 of Act No. 64 of 1020 voganling dissolutinu of tlio soniitG. 
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tile Senate be sooner dissolved. If the seat of an elected senator 
slmll become vacant, tlio members of the provincial council of 
the pi'ovince, together with the members of the House of 
Assembly elected for such province, shall choose a person to 
liold the seat until the eompletioir, of the period for whicli the 
person in whoso stead ho is elected would have held his scat. The 
Governor-Goneral-in-Comicilshall make regulations fortlic joint 
election of senators prescribed in this section. 76, 246. 
Onalifications of Senators. 

26. ^ The qualifications of a senator shall bo as follows: — 

Ho must — 

(a) bo not loss than thirty years of age ; 

(h) be qualified to be registered as a voter for the oloctiou of mem- 
bers of the House of Assembly in one of the provinces ; 

(c) have resided for five years within the limits of the Union as 
existing at the time when he is elected or nominated, as the 
case may be ; 

{d) bo a British subject of European descent; 

(c) in the case of an elected senator, be the registered ovmer of 
immoyablo property within the Union of the value of not less 
than five hundred i)ounds over and above any special mort- 
gages thereon. 

For tile purposes of this section, resklonco in, and property situated 
within, a Colony before its ineorporatiou in the Union shall lie treated 
as residence in and property situated within the Union. 

13,26,188,190,212. 

Appointment and Tenure of Office of President. 

27. Tlie Senate shall, before proceeding to the dispatch of any 

otlior business, cliooso a senator to be the President of tho Senate, 
and as often as the office of President becomes vacant the Senate shad 
again clioosc a senator to bo the President. The President sliall cease 
to hold office if he ceases to bo a senator. He may bo removed from 
office by a vote of the Senate, or he may resign his office by writing 
under his hand addressed to tho Governor- General. 214. 

Deputy-President. 

28. Prior to or during any absence of the President the Senate 
may choo>so a senator to iierform his duties in his absence. 217. 
Resignation of Senators. 

29. A senator may, by writing under his hand addressed to the 
Governor- General, resign his seat, which thereupon shall become 

* 8oo Hootion fl of tiiu Sfaius of tho Union Aot, 1934. (Appondix VII) in 
rogartl to siib-(jliui 80 (il). iSoo u!ho HOdtion 4 (2) of Act ISIo. 18 of 1930. 
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vacant. Tlie Governor-General jHhall aa soon u.s praijti cable cause 

steps to be taken to laive the vacancy 188. 

Qiioriim. 

30. Tlie presence of at least twelve senators sliall l)e necessary to 
constitute a meeting of tlioi Senate for the exercise of its jiowors, 

Voting in the Senate, 

31 . All questions in tho Senate shall be dotonnined by a majority 
of votes of senators present otlier than tlui ProHidont or the presiding 
senator, who shall, liowover, have and exercise a casting vote in tli(^ 
case of an equality of votes. 

Housisj or AssnMDUY 
Constitution of House of Assembly. 

32. Tho House of Assembly shall bo comi)oso(l of moinbors directly 

chosen by the voters of tho Union in electoral divisions delimited as 
hereinafter provided. 76, 191, 196. 

Original Number of Members. 

33. The numbor of members to bo elected in tho original provinces 
at tho first election and until tho numbor is altered in aecordaiUH) 
with tho i^rovisions of tliis Act shall ho as follows : — 

Capo of Good Hope , , . Pifty-ono. 

Natal i3ovout<uui. 

Transvaal ..... Thirty-six. 

Orange Free State .... Seven tecni. 

These numbers may be increased us provided in tho next succccKling 
.section, but sliall not, in tlie case of my oi'iginal proviiuto, bo dimiu- 
ishecl until tho total mnnber of juombors of tho Houho of Assojubly 
in respect of tlm provinces liereiii provided for roaohos oiio hundred 
and fifty, or until a period of ton years Juis elapsed after tho o.stablish- 
nieut of the Union, whicliover is tho longer period. 71, 99, 192. 

Increase of Number of Members. 

34. ^ The numbor of inembors to bo olcctod in each province, an 
provided in section thirty-three^ shall bo increased from time to time 
as may bo necessary in accordance with tho following provisioiiR : — 

(i) The quota of tho Union shall be obtained by dividing tho total 
number of Euroj)ean male adults in tho Union, as ascertained 
at the census of nineteen hundred and four, by tho total 
tiumber of members of the House of Assembly as <ionstituted 
at the establishment of the Union. 

^ See Act No. 2 of 1010; section 1 of Act No, iU of 1918, and also Act No. 15 
of 1018. 
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(ii) In nineteen hundred and eleven, and every live years there- 
after, a Conans of the European population of the Union shall 
bo taken for tlio purposes of this Act: 

(ill) After any such census the number of European male adults 
in each province shall be compared witlV the number of 
European male adults as ascertained at the census of nineteen 
IvLindred and four, and, in the case of any xH’ovinco wliere an 
increase is sliown, as compared with the census of nineteon 
hundred and four, equal to the quota of the Union, or any 
multiple thereof, the number of members allotted to such 
proviuco in the last in’eceding section shall ho increased by 


an additipnal member or an additional number of members 
equal to such multiple, as the case may bo: 

(iv) Notwithstanding anything herein contained, no additional 
member shall be allotted to any province until the total 
number of European male adults in such province exceeds 
the quota of the Union mxdtiplied by the number of members 
allotted to siicli province for the time being, and thereupon 
additional members shall bo allotted to such province in 
respect only of such excess : 

(v) As soon as the number of momber« of the House of Assembly 
to be elected in tlio original provinces in acoorclance with the 
])re ceding sub -sections reaches the total of one hundred and 
fifty, sueli total shall not bo further increased unless and until 
Parlianumt otherwise 2:)rovitles ; and subject to the provisions 
of the last preceding section the distribution of members 
among the provinces shall bo such that the proportion between 
the numbor of inembors to be elected at any time in each 
province and the number of Euroi^can male adults in such 
province as ascertained at tlio last preceding census, shall as 
far as possible bo identical throughout tlio Union: 

(vi) ‘Male adults* in tliis Act shall be taken to mean males of 
twenty- one years of age or inwards not being inembors of 
!Uis Majesty*s regular forces on fail pay: 

(vii) l?or the puiq^oses of this Act the number of European naalo 
adults, as ascertained at the census of nineteon hundred and 
four, shall be taken to be — 


For the Cape of Good Hope 
For Natal . 

For the Transvaal 
For tlio Orange Free State 


. 167,646 
, 34,784 

. 106,493 
. 41,014 

99, 108, 192, 196. 
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QvvaUftcatlons of Voters. 

35. ^ (1) Parliament may by law prcseribo tlio qualiiloatiouH \y\\ioh 
shall bo necessary to entitle persons to vote at the elcKition of members 
of tliG House of Assembly, but no law shall (liH(|iitilily any ])erson 
in the province o^ the Capo pf Good Hope who, iiiidcjr the laws exist- 
ing in tlie Colony of the Capcj of Good Hope at the estu blisJimont of 
the Union, is or may become capable of hewing registered as a voter 
from being so rogistored in tlie jirovinco of tiro (Jape of Good .Hope 
by reason of his race or colour only, unless tlu^ .Hill ho ])assed l>y l>ot]i 
Houses of Parliamout sitting together, and at the tldrd Heading bo 
agreed to by not loss than two- thirds of the total niiiubor of monibors 
of both Houses. A Bill so passed at such joint sitting shall bo taken 
to have been duly passed by both Houses of Parlianieut. 

(2) Ho person who at the passing of any sueli law is n.^gistered as 
a voter in any province shall be removed from the register by reason 
only of any disqualification based on race or colour* 76, 197, 239. 

Application of Existing Qualifications. 

36. ^ Subject to the provisions of the last preceding section, tlie 

qualifications of ])arliamontary votoj’s, as existing in^tluj several 
Colonies at the establish ineiit of the Union, shall bo the qualifications 
necessary to entitle persons in the oorrosponding provinces to vote 
for the election of moinbers of tlio House of Assembly : !Hrovided that 
no member of Bis Majesty’s regular foi’ces on lidl pay shall ho 
oa^titlod to be registiu'od as a voter. 13, 76, 197. 

Elections, 

37. ® (1) »Subjoot to the provisions of this Act, tlio laws in force in 
the Colonies at tlio cstablislimeiifc of the Union relating to elections 
for the more numerous Houses of l^arli ament in such Colonies respecj- 
tively > tlio rogiatratioii of votovs, tlio oatU^^ or dooUwatioii^ to bo takou 
by voters, returning officers, the powers and duties of such officers, 
the proceedings in connexion with elections, clootioii expenses, 
corrupt and illegal practices, the hearing of election petitions and the 
proceedings incident thereto, the vacating of seats of inenibers, and 
the proceedings necessary for filling such vacancies, shall, vmtaiis 
imitaTidiSy apply to the elootions in the respective provinces of 
members of the House of Assembly, 

(2) Notwithstanding anything to the contrary in any of the said 

^ Of, paragraph vU of the Royal Instructions (AppoiuUx YI), 

2 SoG section 144 of Act No. 12 of 1918; Act No. 18 of 1030; Act No. 41 of 
1931. 

^ Soo Koctioii 36 (2) of Act No. 12 of 1918 j Acta Noa. U of 1926; 23 of 1926 ; 
24 of 1928; 36 of 1931. 
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lawB contained, at any general election of members of the Hon.se of 
‘ Assembly, all polls shall bo taken on one and the same day in all the 
electoral divisions throughout tlie Union, such day to bo appointed 
by the Governor- G oner ahiii- Council. 13, 76, 197, 204, 208. 

Commission for Delimitation of Elect6ral Divisions , 

38. Between the date of the passing of tliis Act and the date fixed 

for the establislimont of the Union, the Govcrnor-in-Coimcil of each 
of the Colonies shall nominato a judge of any of the Supremo or High 
Courts of the Colonies, and the judges so nominated shall, upon 
acceptance by them respectively of such nomination, form a joint 
commission, 'without any further ajDpointment, for the purpose of 
the first division of the provinces into electoral divisions, Tlic High 
Commissioner for South Africa shall forthwith convene a meeting of 
such commission at such tinio and place in one of the Colonies as ho 
shall fix and determine. At such meeting the Commissioners shall 
(doct one of their number as chairman of such commission. They 
slmll thereupon proceed with the discharge of their duties under this 
Act, and may appoint persons in any province to assist them or to 
act as assessprs to the commission or witli individiial ineinbera thereof 
for the purpo4SO of inquiring into matters connected with the duties 
of the commission. The coniinission may regulate their own proee- 
dure and may act by a majority of tlieir number. All moneys required, 
for the payment of the expenses of sucli commission before the estab- 
lishment of the Union in any of the Colonies shall be provided by the 
Ch)vernor-in-Council of siudi Colony. In case of the death, resigna- 
tion, or other disability of any of the OommissionerB before the 
establishment of the Union, the Governor-in -Council of the Colony 
in respect of which ho was nominated sliall forthwith nominate 
another judge to fill the vacancy. After the establishment of the 
Union tlio expenses of the eomniission shall bo defrayed by the 
Governor-Genoral-in- Council, and any vacancies shall be filled 
by him. 195. 

Electoral Divisions. 

39. The commission shall divide each province into electoral 

divisions, each returning one member. 195. 

Method of Dividing Provinces into Electoral Divisions. 

40. (1) Por the purpose of Buch division as is in the last preceding 
section mentioned, the quota of each province shall be obtained by 
dividing the total number of voters in the province, as ascertained 
at tlio last registration of voters, by the number of members of the 
House of Assembly to be clocfcod therein. 
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(2) Eacli province shall bo diviclecl into oloctoral divisions in suoJi 
a manner that each such division shall, subject to the provisions of 
siib-seotioii (3) of this section, contain a number of voters, as n(»ai‘ly 
as may be, equal to tlio quota of the proviiico. 

(3) Tlio Commissioners shall give duo consideration to — 

(a) community or diversity of interests ; 

{b) means of communication ; 

(c) physical features ; 

(d) existing electoral botindarios ; 

(c) sparsity or density of population ; 
in such manner that, while taking tlio quota of votors as tho basis 
of division, the Commissioners may, wlienovor they doom it iiecossaiy, 
depart therefrom, but in no case to any greater extent than fifteen 
per centum more or fifteen per centum less than the quota. 195. 

Alteration of Electoral Divisions. 

41. ^ As soon as may bo after every quinquennial census, the 

Governor-Goneral-in-Coun(?il sliall appoint a coinmiasion con.si>sting 
of three judges of the Supreme Goxivt of South Africa to cany out 
any re- division wliich may have become necessary as , 1 ) 0 tween the 
diifererit eleciornl divisions in each province, and to provide for the 
alloeatioii of the number of members to whioli such province may 
liave become entitled under the provisions of this Act. In carrying 
out such rc-division and nlkxjatioii the commiHsioii shall have the 
same powers and proceed upon tJio same principles as are by tills Act 
provided in regard to the original division. 195. 

Powers and Duties of Commission for DellmitiniJ Electoral 
Divisions. 

42. ^ (1) The joint commission constituted under section thirl!/- 
eif/hti and any subsequent commission apx^ointed under tiio iirovisions 
of the last preceding section, shall submit to the Govcrnor-General- 
in-Conncil — 

(а) a list of electoral divisions, with the names given to tliein by 
the commission and a description of the boundaries of every 
such division ; 

(б) a map or maps showing the electoral divisions into wliicli the 
provinces have been divided: 

(c) aiich further particulars as they consider necessary, 

(2) The Governor- Genoral-im Council may refer to the commission 
for its consideration any matter relating to such list or arising out 
of the powers or duties of the commission, 

* Soo section 3 of Act No. 18 of 1030, 
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(3) The Governor-Goneral-in- Council nhaW proclaim the names and 
boundaries of the electoral divisions as finally settled and certified 
by the commission, or a majority thereof, and thereafter, until there 
shall be a re^ division, tlio electoral divisions as named and defined 
shall be the electoral divisions of the Union in the* provinces. 

(4) If any discrepancy shall arise between the description of the 

divisions and the aforesaid map or maps, the description shall 
prevail. 195. 

Date from which Alteration of Electoral Divisions to take effect. 

43. Any altcratio]i in tlio number of inembcrs of the House of 
Assombl}^ to bo elected in the several province.^, and any re- division 
of the provinces into electoral divisions, shall, in respect of the election 
of members of the Hoiiso of Assembly, come into operation at tJie next 
general election held after the completion of the re- division or of any 
allocation consequent upon sueli alteration, and not earlier. 1 95. 

Oualifications of Members of House of Assetnbly. 

44. ^ The qualifications of a member of the House of Assembly 
sjiall be as follows : — 

Ho must — 

(a) bo qualified to bo registered as a voter for the election of 
members of tlio House of Assembly in one of the proviucos ; 

(/>) have resided for five years witliiu tlio limits of tlio Union a.s 
existing at the time when lie is eleeted ; 

(r) be a British subject of European doscont. 

h'or the purposes of this section, rosidonco in a Colony before its 
incorporation in the Union stiall be treated as residence in tho Union. 

191, 

Duration. 

45. '.Every House of Assembly shall continue for five years from 
the first meeting tliereof, and no longer, but may be sooner dissolved 
by the Governor-General. 

Appointment and Tenure of Office of Speaker. 

46 . The House of Assembly shall, before proceeding to the dispatch 
of any other business, chooso a member to be tho Speaker of the 
House, and, as often as tlio office of Speaker becomes vacant, the 
House shall again choose a member to be tho Speaker. The’ Speaker 
shall cease to liold his office if ho ceases to be a member. He may be 
removed from office by a vote of tho House, or lie may resign his 

^ Soo scMjtioii of Act No. 12 of 1018 m anioiidod by section 27 of Act No. 11 
of 192(1, vSco footnotes to sections 30 and 37 soo Bontioii 0 of tho Status 

of tho Uin'oii Act, 1931 (Apiiondix V.U). 
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office or his seat writing untlor his hand addressed to tho( Invornnr- 

Gonoral. 215. 

Deputy- Speaker. 

47. Prior to or, during the absence of the Spoulcer, tlu^ House of 
Assembly may choose a member to porfoim his duties in his abs(UU'e. 

217. 


Resignation. 

48. ^ A incmbor may, by writing under his iuuid addjmsed to the 
Sjieaker, or iftlio Sx)caker is absent from tiio Union, to the (lovernor- 
Goneral, resign his seat, which shall tlioroupon becoino vacnint. 

Quorum. 

49. The presonco of at least tliirty nieni))ers of the House of 
Assembly shall bo necessary to comtituto a mooting of the llouso 
for the exercise of its powers. 

Voting in House of Assembly. 

50. All questions in tlie House of Assembly shall be dotorjiiinod 
by a majority of votes of members present other than the Speaker 
or the presiding nionibor, wlio shall, however, have and oxorciso a 
casting vote in the case of an equality of votes. 

Both: Housi-js oj«’ PAUi JAMi-jNa^ 

Oath or Affirmation of Allegiance. 

51 Every senator and every member of the Ho\me ivf Assemi>ly 
shall, before taking Ins seat, make mid Hul)soribe befoi ‘0 the G()V(U’noi'- 
Goncral, or some person authorised by him, an oatii or !vflirmation of 
allogianco in tlio ibllowing form: — 

Oath 

I, A.B,, do swear that I will be faithful and boar true allegiance 
to Plis Majesty {hero. insc>H the name of the King or Quern of the 
United Kingdom of Qreai Britain and Ireland for the lime heing] 
His [or Her] hoirs and Bucocssors according to law. So Jiolp mo God. 

Affirmation 

I, A.B,^ do solemnly and sincerely affirm and doclaro that I will 
ho faithful and boar true aUegianeo to His Majesty \}iere inaert He 
name of the King or Queen of the United Kmgdorn of Great Britain 
and Ireland for the time bemg] His [or //cr] heirs and successors 
according to law. 184 , 213 - 215 . 

^ Hepoalod by seotion fovty-iiiiio (1), Act No. 1 1 of 1020. Soo Subsection 
(2) thereof, which is to the saniG offoct. 

^ Soo seotion 7 of the Status of tho Union Act, 1934 (Appoiulix YXT), whoro 
the now form of oath ig printocl. 
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Members of either House disqualified for being Member of the 
other House. 

52 . A niombex of either House of RarHaiueut shall be incapable of 

bein^ chosen or of sitting as a nieiuber of the other House: Provided 
tluit every Minister of State who is a n^oinber of either Houses of 
Parlianioiit shall have tlie riglit to sit and speak in tlie Senate and 
the House of Assoiiibly, but shall vote only in the House of which 
Ijo is a member, . 18, 191. 

Disqualifications for being a Member of either House. 

53. ^ No person shall be capable of being chosen or of sitting as a 
semator or as a member of tJio House of Assembly who — 

(a) has been at any time convicted of any crime or offence for 
which, ho shall have been sentenced to iniprisonment without 
the option of a fine for a torin of not loss than twelve months, 
unless be sliall have received a grant of amnesty or a free 
pardon, or unless such imprisonment shall have expired at least 
five years before the date of Ins election ; or 
. (/;) is an unrehabilitated insolvent; or 

(c) is of vgisoimd mind, and has been so declared by a competent 
court ; or 

(rf) holds any offujo of profit under the Grown within the Union : 
l.h'ovided that the following persons shall not be doomed to 
hold an oflico of profit under the Crown for the pmposes of this 
sub-sootion: 

(1) a Minister of State for the Union ; 

(2) a person in receipt of a pension from the Crown ; 

(8) an oilicer or member of His Majesty’s naval or military forces 
on retired or half-pay, or an oflieor or member of the naval or 
military forces of the Union whoso services are not wholly 
employed by the Uiiiori, 191, 192. 

Vacation of Seats. 

54/*^ If a senator or member of the House of Assembly — 

(a) becomes subject to any of the disabilities mentioned in the last 
preceding section ; or 

(h) ceases to be qualified as required by law; or 

(r) iails for a wliole ordinary session to attend without the special 
leave of the Senate or the House of Assembly, as the case 
may bo ; 

bis seat shall thorom^on become vacant. 192. 

^ Hoo HiKitioa 1 of Act No. 10 of 11)15 ; soctioiL 1 of Act No. 23 of 1020; eootion 
27 of Act No. 1 1 of 1920. Sco Boction 2 of Act No. 17 of 1933 for new subsootiou 
(•1) I'cgaviUng junUroB of tbo poiwo. ^ 8iio bocUou 51 of Act No. 11 of 10 2Q. 
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Penalty for Sitting or Voting when Disqualified. 

55. If any person who is by law incapable of sitting as a souator 
or member of the House of Assembly shall, wlhle ho disqnivlhuMl mul 
knowing or liaving reasonable groundH for knowitig that lu^ is so <,lis^ 
qualified, sit or vote as a member of tlio Senate or tlio .1 iouso of 
Assembly, ho shall bo liable to a penalty of one himdrod pounds loj’ 
oacli day on whidi lie sluxll so sit or vole, to be re.coviM’CHl on behalf 
of tho Treasiny of tlio Union by aetioji in any Suj) 0 !*ior (k)nrt of 
the Union. 

Allowances of Members. 

56. ^ (1) Subject to the provisions of this i9cc/^o?^, inember of the, 
Semie and the House of Assemhl>y {excludmj Ministers reAieivinit a 
salary utider the Crouni, the President of the Simate and the Speaker of 
the House of Assembly) skaU receive an aUowanc,e of seimi hundred 
pounds per annum. 

(2) For emry day dming tokich any such member fails to attend' a 
meeting of the House of which he is a member there shall be deduetv.d the- 
sim of two ])oimds: Provided that such member shall be cxetwjHed froth 
dedticiions on accoimt of such failure — 

(а) for any day on which he atlemls a meeting of any Ootum lUae of the 
House for which ha is a member; and 

(б) loheti his absence is due to his illness or let the summons or sub- 
pcena of a compeicMt Court {except a- summons to answer a. 
criminal charge upon which he is rmmeied); and 

(c) when his absentee is due to the death or serious illness of his wife 
and such absence is condoned by the tdessional Oomniiltee. on 
Standing Orders of the Senate or the Oo7mnUtee o)i Standing Mules 
and Orders of the Hotise of Assembly (as the case may he); and 

(f?) in respect of any further 2 ^eriod of absence 7iol exceeding fifteen, 
days 071 which he so fails to Q-Uend divring a session at 7vliieh the 
eslimates of cxpicndikire for the ordhiary admhviskaiwe services 
of a financial year are considered. 

(3) Subject to the dednctio7ia meurredy if evnyy the, Clexh of the House, 
concomed shall pay to every such me 77 iber of the House of loMch he is 
GUrlc the allowa^icc aforesaid m monthly histabixeMlSi (he first mo 7 iih to 
be reckoned fro77i the dale notified hi the Gazette as the dale on which the 
member concerned was 7iominakd or elected {as (he case may b((). 

(4) The mnomii of the allowances paid under this sectitm shall be 
charged annually to the Consolidated Mevenue Fimd and (he 'jnvvismi 

^ As substituted by section 1 of Act No. 51 of 1920; soo Horjtleiis 4 tuul 11 
of Act No, 21 of 1932. 
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of this sub-sectio7i shall be deemed to be an a'pproimaiion of every such 

183. 

Privileges of Houses of Parliament. 

57, ^ The powers, privileges, and imminiities of the Senate {ind of 

tlie House of Assembly and of the members and committees of each 
House shall, subject to the provisions of this Act, bo such as are 
declared by Parliament, and until declared shall bo those of the Honso 
of Assembly of the Capo of Good Hope and of its lueinbors and com- 
mittoos at the establishment of the Union. 72, 108, 251. 

Rules of Procedure. 

58. Each House of Parliament may malce rules and orders with 

rospoot to the order and conduct of its business and proceedings. 
Until siicli rules and orders shall have been made the rules and orders 
of the Legislative Council and House of Assembly of the Cape of Good 
Hope at the establisliment of the Union shall mutatis mutandis apply 
to the Senate and House of Assembly respectively. If a joint sitting 
of botli Houses of Parliament is required under the provivsions of this 
Aet, it shall be coiivoned by tho Governor-General by message to both 
Housc.s. At liny such joint sitting the Speaker of tho House of As- 
sembly shall preside and tlie rules of the House of Assembly shall, as 
far as praoticrtblo, apply. 72, 219, 230, 239. 


PoWI5I<S OV PAULTAMENr 
Powers of I^arliameiit. 

59. " Parliament shall liavo full power to make laws for tho peace, 

ordcj', and good government of the Union. 76, 93, 97. 

Money Bills. 

60 . ( 1 ) Bills appropriating rovcmio or moneys or imposing taxation 
shall originate only in the House of Assembly. But a Bill shall not be 
taken l;o appropriate rcvoimo or moneys or to impose taxation by 
I’oason only of its containing provisions for tho iinpo.sition or appro- 
priation of finc.s or other pecuniary penalties. 

(2) The Senate may not amend any Bills so far as they impose 
taxation or approj)riato rovonuo or moneys for tho services of tlio 
Government. 

(8) 'rlio Senate may not amond any Bills so as to iiioroase any pro- 
posed charges or burden on the x^oople. 15, 223, 224. 

^ But Hoo now Powers andPrivilogos of Pavl i ament Aob (AetKo, 10 of 1911). 

“ 8oo HOi>ti(3n S of the ►Statute of Westminsior, 1931 (Appendix HI), nnci 
section 2 of tho ►SUitus of tlio Union Act, 1934 (Appendix VII). 
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Appropriation Bills« 

61 . Any Bill which appro]wiatos rovoniic nr inoncy.H for tho. 

ordinary annual eorvices of the Covonainent .shall deal, only with Hiioh 
appropriation. 224, 

Reconimendfttlon of Money VotCvS. 

62. Tho !Honao of Assembly Hhall not originato oi,* pass ajiy vote, 

rcHolution, address, or Bill for tlio appropriation of any part of tlie 
Xniblio revenue or of any tax or impost to any piirpoHo nnloss siadi 
appropriation lias been reooininendod by message from tho (lovornor- 
Goneral during tho session in which Hiioh vote, resolution, address, 
or Bill is xn’oposed. 222, 224, 

Disagreements between the Two Houses, 

63 . If the House of Assembly passes any Bill and tho 8euato 
rejects or fails to pass it or passes it with amendments to wliieli tho 
House of Assembly will not agree, and if tho House of Assembly in 
the next session again passes the Bill with or without any a in eiu linen is 
which liavo been made or agreed to by tlie Senate and tho Senate 
rejects or fails to j^ass it or l^assos it with amendineiits to wliicIi tho 
House of Assembly will not agree, tho Govcriior-Genond may during 
that session ooiivono a joint sitting of tho mombors of the Senate a nd 
House of Assembly. The members present at any such joint sitting 
may deliberate and shall vote togoilior upon the Bill as last ])rop()H{Ml 
by tho House of Assembly and upon a.mondments, if any, which hav<^ 
been made therein by one House of Parliament nn<l not agreed to 
by the other; and any such amendments whioli are allirmed hy a 
majority of tho total number of members of tho 8onato and House of 
Assembly present at such sitting sliall bo taken to luivo been carried, 
and if the Bill with tho amendments, if any, is aflirmod by a majority 
of tho members of the Senate and House of Assembly presen t at such 
sitting, it shall be taken to have boon duly passed by both Houses of 
Parliament: Provided that, if the Senate shall reject or fail to pass 
any Bill dealing with the apj-iropriation of revonuo or moneys for the 
public service, such joint sitting may bo oonvonod during tho same 
session in which the Senate so rejects or fails to pass such Bill, 

77, 183, 230, 232, 233, 237, 


Royal Assent to Bills, 

64.^ When a Bill is presented to tho Governor- General for tho 
Hinges Assent, he shall dcolare according to his discretion, but subject 
to the provisions of this Act, and to such instructions as may from 

^ 8og soction 8 of tho Status of tho Union Act, 1031 (Ai>pondix VII), which 
aholiBliea tho right of rosorving bille for tho King^s plouauro. 
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time to time bo given in that behalf by the King, that he assents in 
tlio King’s name, or that Jie withliolcls assent, or tJiat lie reserves the 
Bill for the signification of the King’s pleasure. All Bills repealing or 
amending this section or any of the provisions of Chapter .IV under 
the Jieading 'House of Assembly’, and al?i Bills abolishing provincial 
eouucils or abridging the powers conferrecl on provincial councils 
under section eighti/^five, otherwise than in accordance with the pro- 
visions of that section, shall bo so reserved. The Governor -General 
may return to tlic House in wlueh it originated any Bill so presented 
to him, and may transmit tlierowith any ainenclnients whieii he may 
recommend, and the House may deal with the recommendation. 

77, 96, 134, 226, 243. 

Disallowance of Bills. 

65 d 1^1 le King may d isal low any law with! n oJio year a ftor i t lias been 
assented to by the Governor- General, and sucli disallowance, on being 
made known by the Governor -General by sx^eech or message to each of 
the .Houses of Parliament or by proclamation, shall annul the law from 
the day when the disallowance is made known, 77, 96, 135, 243. 

Reservation -of Bills. 

66. ^ A Bill roserved for the King’s pleasure shall not have any force 

unless and until, witliin one year from the day on wliioh it was jiro- 
sented to the Governor -General for the King’s Assent, tho Governt>r- 
General makes known by speech or message to each of tlio Houses of 
Parliament or by proclamalion that it has received tlie King’s 
Assent. ' 77, 96, 136, 243. 

Signature and Enrolment of Acts. 

67. '^ As soon as may bo after any law shall have boon assented to 

in the King’s name by tlio Governor- General, or having been reserved 
for the King’s ])loasuro shall have received his assent, tlie Clerk of tho 
House of Assembly shall cause two fair copies of such law, one being 
in tlio English and the other in tho ’Dutch language (one of whicli 
cojhes shall be signed by tho Governor- General), to be enrolled of 
record in tho ohioo of tho Registrar of the Axipellato Division of the 
Sux:)rcme Court of South Africa ; and such coiiies shall be conclusive 
evidence us to the provisions of every such law, and in case of conflict 
between the two copies thus deiiositcd that signed by the Governor- 
General shall prevail. 244. 

* Son Hoiaion II (2) of Iho Status of tho Union Afit, IDiM (Appondix VII). 

“ 'riiin JH ropoalod by soptiou 11 (1) of tho Status of tho Union Aet, 

(AppoiuUx VHP 

^ Ain{)n(lo(l by Hocstioii C of tho Status of tlio Union A(?t, 1934 (Apjjondix VII), 
Act No. H of 1026 inclndos AfrikumiH in tlic Dutch luiiguago, 

pp 
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FAR'L’ V 
The T^koyinoeh 
AdininifitraUm 

Appoiiitinent afic! Tenure of Oflicc of Provincial A d ni In Is tra tons. 

68 » (1) In each province tliore Hhall bo a ehavl’ executives oincor 
appointed by tlio Govornor-tSonoral-in^Coumnl, avIio hIuiII be styled 
the adminiatrator of the provinoo, and in witoao luune all oxooiitive 
acts relating to provincial aflaira tlioroiii shall bo doius. 

(2) 111 the appointment of the adniiiiistrator of aiiy ])rovinoe, tlie 
Govornor-Gonoral-in-Conncil shall, as fiir as pratdioablt^, give pr(ifor- 
ence to persons resident in sucli ]>rovin<!o. 

(8) Such administrator shall hold oinco for a torni of live yoars and 
shall not bo removed before the expiration thereof except by the 
Governor-Qoneral-in-Coiincil for cause assigned, Avliich shall bo eoin- 
miinioated by message to both Houses of Parliamout within one Aveek 
after tho removal, if Parliament bo then sitting, or, if Parlianiont bo 
not sitting, then Avitliin one Aveok after the ooTninonceinont of tJio next 
ensuing session, 

(4) Tho Goveruor-Genoral-in-Council may from |lino to time 
appoint a dexHity-adininistrator to oxecuto the oHioo and functions 
of tho administrator during his absonoo, illness, or other inability, 

77, 177, 315, 318, 346. 

Salaries of Administrators. 

69. The salaries of the administrators shall bo fix<Kl and i)rovided 

by Parliament, and shall not bo recluoed diiritig their respective terms 
of office. 315, 316. 

Provincial GoiincUs 
Constitution of Provincial Councils. 

70. (1) There ehaJJ bo a provincial couneii in oaeii provinoo ooii- 
siating of tho same number of members as are cloctod iu the proviiUJo 
for the House of Assembly: Provided that, in any province Avhose 
representatives in tho House of Assembly sliall bo less than twenty- 
five in number, tho provincial council shall consist of twontydivo 
members. 

(2) Any x)erson qualified to vote for tbo election of members of the 
provincial council sliall bo qualified to be a member of such council " 

77, 322. 

Oualification of Provincial Councillors. 

71 (1) The members of the provincial council shall bo olocted by 

tho persons qualified to vote for tho election of members of tho House 
‘ Soo soction 3 of Act No, 18 of lUJiO, 
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of Assembly in tbo province voting in the same electoral divisions 
as aro delimited foi' tJie election of members of the House of Assembly : 
Provided that, in any province in which less than twonty-fivo 
inombers are elected to the House of Assembly, tlie delimitation of 
the electoral divisions, and any necessary ro -allocation of members 
or adjustment of electoral divisions, shall bo effected by the same 
commission and on the same principles as aro prescribed in regard to 
the electoral divisions for the Honso of Assembly. 

(2) Any alteration in the number of members of the provincial 
council, and any ro -division of the province into electoral divisions, 
sluill come into operation at tho next general election for such council 
iiold after tho completion of such re-division, or of any allocation 
conaeqvioiib upon such alteration, and not earlier. 

(iJ) Tho election sliall taho place at such times as the administrator 
Hhall by ]n’oclan\ation direct, and the ]>rovisionB of sectiou ihirty-^men 
applicable to the election of members of the House of Assembly shall 
nmlalis imUandis apply to sucli elections. 316, 322, 

Application of Sections fifty-three to fifty-five to Provincial 
Goiuiclllors. 

72 d The pi'ovisions of sections imd fijiy-jivc, 

relative to members of the House of Assembly shall mulalis mulandis 
apply to members of the provincial councils: Provided that any 
member of a provincial covinoil wlio shall become a mombor of either 
Houho (^f Purl lament sbull tberoupon cease to bo a member of vSucli 
provijicial council. 77, 334, 

Tenure of Office by Provincial Councillors, 

73. ilfiacli jn’ovinoial council sluill oontimio for three years from tlie 
date of its first mooting, and Hhall not be subject to dissolution save 
by oilluxion of time. 

Sessions of Provincial Councils. 

74. Tho administrator of each province shall by proclamation fix 

such, times for holding tho sessions of tho provincial counoil as ho may 
think fit, and may from time to time prorogue such council : Provided 
that there shall bo a session of overj^- provincial council once at least 
ill every year, vso that a period of twelve montha shall not intervene 
between tho last sitting of the council in one session and its first 
sitting in the next session, 316, 324. 

Chairman of Provincial Councils. 

75. H'ho provincial council shall elect from among its members a 
chairman, and may make rules for tho conduct of its proceocUngs. 

^ Soc3 flOi^dou 37 of Acfc No. 12 of 1918] fjeotions 27 and 51 of Act No. 11 of 
1920. 
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Such rules shall bo traiismitod by tho administrator to Ibo Covcrnor- 
GcnemJ, and ^thall linvo full ibrm a?)d olloot iinhwa and until Uh.) 
Govornor-Gonoral-in-Counoil shall express his disapprovjvl thereof in 
Avriting addressed to tlio administrator. 325. 

Allowances of Provincialf Councillors* 

76. '^riio luoinbors of the proviiu^ial c.ouneil shall re(;oive siadi 

allowances as shall bo do tor mined l.)y tlu) G()vornor-Gonora.Idn~ 
Council. 324, 

Freedom of Speech In Provincial Connens. 

77. There shall bo freodoin of speecli in iho |)rovinoial (^oiinoil, 
and no member shall be liable to any aedion or prooooding in any 
court by reason of his spiJooh or vote in sueli council. 325. 

lUxecutim C(nnmUlvM 
Provincial Executive Committees. 

78. (1) Each provincial eouneil shall at its first mooting after any 

general election elect from among its members, or otherwisi.^, l()nr 
persons to form witii the administrator, who shall ()o chairnmn, an 
executive committee for tlio province. ^Plie mom hors of the execuitivo 
committee other than the administrator sliall hold until tlio 

election of their successors in the same man nor. 

(2) Such mombors shall rcjcoive .su<3h remuneration ns tl le proviiuiial 
council, Avith the approval of tlio Govenuir-Goneraldiid.ltiuneil, shall 
determine. 

(3) A member of tlie provincial council shall not bo disqualified 
from sitting as a men i her by reason of his having been elected as a 
member of tlio oxecutivo committee. 

(4) Any casual vacancy arising in the oxoontivo connnittce Hhall 

be filled by election by the provincial eouneil if thou in sossion, or, if 
tho eomiGil is not ip session, by a porson appointed by tlio oxociitive 
committee to hold office temporarily pending an election by tlio 
council. 77, 319, 346, 

Right of Administrator, &c., to Take Part in Proceedings of 
Provincial Council. 

79. The administrator and any other member of the executive 

committee of a province, not being a member of the provincial 
oounoil, shall have the right to take ])art in the proceedings of the 
council, but shall not have the right to vote. 77, 316, 320. 

Powers of Provincial Executive Committees. 

80* The executive committoo shall on behalf of tlie provincial 
council carry on tho administration of provincial affairs. Until tJio 
ffist election of members to serve on tho executive oommittGO, such 
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adminiabration shall be carried on by the admiiiiatrator. Whenever 
there are not snfhcient mom hers of the executive committee to forin 
a quorum according to tlie rules of the committee, the administrator 
shall, as soon as practicable, convene a mooting of the x>*’ovincic'il 
council for the purpose of electing moinbers to lill the vacancies, and 
until such election the admluistratov shivll carry on the administra- 
tion of xmmncial alia irs. 77, 320, 346. 

Transfer of Powers to Provincial Executive Committees, 

81 Wiibjcct to tlie provisions of this Act, all powers, authorities, 
and functions wliicli at tlie estiiblishinent of the Union are in any of 
the Colonies vested in or exercised by the Governor or the Govenior- 
in-Oo\nicil, or any Minister of the Colony, sliall after such establish- 
ment bo vested in the executive committee of the province so far as 
such powers, antliorities, and functions relate to matters iti respect 
of wiiicli the ]:)rovincial council is competent to make ordinances. 

77, 274, 320. 

Voting in Executive Committees. 

,82. Questions arising in tlie executive committee shall be deter- 
mined by a majority of votes of the members j^restmt, and, in case of 
an equality of votes, the administrator shall have also ta easting vote. 
Subject to the apxirovalof the Governor-Gcncral-in- Council, tlie oxccii- 
tlv(^ eommitloe may tnako rules for tlie conduct of its proceedings. 

77, 316, 320. 

Tenure of Ollice of Members of Executive Gommlttees. 

83, ** Kul)ject to the jirovisions of any law passed by Parliament 

regulating the conditions of a.])|X)iiitmont, tenure of office, retirement, 
and Huiioraniiuation of jniblic olYicors, the executive eoniinitteo shall 
have power to appoint mi eh olYicers as may bo necessary, in addition 
to oliicors assigned to the province by tlie GoAwnor-General-in- 
Couneil nndin* the provisions of this Act, to carry out the services 
ontnistcxl to them and to make and enforce regulations for the organi- 
zation and discipline of such oilficers. 32 U 

Power of Administrator to Act on behalf of Go vernor- General-in- 
Council. 

84. in regard to all matters in respect of which no powers are 
rcKorvcd or delegated to the x^rovincial council, the administrator 
shall act on boluilf oftlie Govornor-Gcnoral-in-Connoil when required 
to do so, and in such matters the administrator may act without 
rolbrenco to the other members of the executive committee. 77, 317. 

^ 8oo smaiou 11 of Avt No. 10 of llllS; aoobion 0 of Act No. 40 of 1D2G; 

1 of Act No. \\\) of 1027 j HOcUon 2 of Act No. 21 of 1928, 

8oo Act No, 27 of 1929 ; soot ion 1 of Act No. 20 of 1912. 
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PoivcTS of FrovincAal CowmAU 


Powers of Provincial Councils. 

85.^ Siibjeot to tho provisions of this Act and tho iissout of tlu^ 
Governor- Goneral- in "Coil noil us horoiiiaftor provided, tho jirovincmi 
council may inako ordinances in relation to mat tors coming within 
tlio following classes of sub j cuds (that is to say) : — 

77, 8{>, 9(>, 97, 2G0, 2G1, 2(>2, 264, 2(>B, 272, 274, 346. 

(i) ^ Direct taxation within tho ]irovinco in order t{) raise a 

revenue for provincial p 1 1 rposes ; 273-2 8 1 , 

(ii) The borrowing of money on the solo creditor tlio province witli 
the consent of tho Governor" Gen oral -in-Gomicil and in aceord- 
anco with regulations to bo framed by Parliament: 281. 

(iii)^ Education, other than higher education, for a period of live 
years and thoroaftcr niitii Parliament otherwise provides: 

277, 287. 

(iv) Agricnlturo to tlio extent and subjeet to the eoaditions to be 

defined by Parliament : 290. 

(v) Tho ostablLsliniont, inaintainanoo, and inauagiVment of hos- 
pitals and ohimtablo institutions ; 290. 

(vi) '* Municipal institutions, divisional eouncils, and other ]o(?al 

institutions having aulhorUy and fanctioufi in (my ami in 
respect of the local government ofj or Ike preserinUmn of publh' 
hatlih in-i that arm, including any sncJi body as is referred to 
in section seven of the Public lleallh Act, IblO (./Ic/ No. bb 
0/1919), ' 265,291. 

(vii) Local works and undertakings within the province, other 

than railways and harbours, and otlier than such works as 
extend beyond the bordera of the proviiieo, and HuUjcot to 
the power of Parliament to declare any work a- national work 
and to provide for its construction by ari‘angenient with tlie 
provincial council or otherwise : 301 . 

^ Seo soction 9 of Act No. 46 of 1926 j aootion 11 of AcIj No, 10 of 1918; 
sootioii 8 of A(jt No, 80 of 1927 ; sootioii 8 of Aot No, 21 of 1028, Hon also Acts 
Nos. 9 of 1917; 0 of 102(>; 4 of 1020 (soctioii 2); 6 of 1022; and 81 of 1920. 

^ Amondod by aeotion 3 of Act No. 6 of 1921; soofcioii 0 of Aot No. fi of 
1922; Bce aoetion 11 of Act No. 10 of 1913 ; aoctioa Oof AotNo. 46 of 1926; Act 
No. 39 of 1927 ; section 3 of Act No. 21 of 1928, 

^ ‘Highoi’ oduoation’ is doUiiod m aocUon 11 of Act No. 6 of 19*22 j 
14 of Act No. 46 of 1925 ; Act No. 20 of 1028. 

‘‘ As amondod by aoetion 1 (1) of Act No, 1 of 1926; in operation sinno 
January 1, 1920, but not with roforonco to tho Natal Oi'dirianeos roforrod to in 
aoetion 2 of that act. 
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(viii) Roads, outspans, ponts, and bridges, other than bridges 
connecting two provinces: 302* 

(ix) Markets and pounds: 303. 

(x) Fish and game preservation:^ 304. 

(xi) Tl\e imposition of punishment by line, penalty, or imprison- 

ment for enforcing any law or any ordinance of the province 
made in relation to any matter coming mthin any of the 
classes of subjects enumerated in this section; 305, 

(xii) Generally all matters wiiich, in the opinion of the GovorJior- 

Gcnoral-iin Council, are of a merely local or private nature 
in tho xn’ovinco: 66, 306. 

(xiii)^ All other subjects in respect of vvliich Parliament shall by 
any law delegate tlio jjower of making ordinances to the 
provincial council. 307, 309. 

Effect of Provincial Ordinances. 

86. Any ordinance made by a provincial council shall liave efiect 

in and for tlio province as long and as far only as it is not rejjugnant 
to any Act of Parliament. 78, 97, 263, 264, 268, 270. 

Recommendations to Parliament. 

87. A pmvincial council may recommend to Parliament the 

passing of any law relating to any matter in respect of which such 
COM noil is not ooinx)otont to make ordinances. 346, 

l^ower to Deal with Matters Proper to be Dealt with by Private 
Bill LetJislatlon. 

88. ** In regard to any matter which requires to bo dealt with by 
moans of a jalvato Act of Parliament, the x^rovincial council of the 
XU’ovinco to which the matter relates may, subject to such ijroceduro 
as shall be laid dowji by Parliament, take evidence by means of a 
Select Coinmittco or otliorwisc for and against tho passing of Bueh 
law, and, njion receipt of a rox)ort from such council, togetlier with 
tho ovidonco upon which it is founded. Parliament may pass such Act 
without further evidence being taken in sujiport thereof. 228, 327. 

Constitution of Provincial Revenue Fund. 

89. '* A x>rovincial revenue fund shall be formed in every province, 
into which sltall bo paid all revomics raised by or accruing to the 
XU’ovincial council and all moneys paid over by the Governor- 
General-in-Couucil to tho provincial council. Such fund shall bo 

^ Ah to Nai.ioiial hoo Hootion of Aot No. 60 of 1920. 

® Soo Ac-t No. 10 of 1913 and its amondmoiitfl. 

^ 8oo Bocstioii 6 of Aofc No. 20 of 1012. 

^ Hot) Hootion 17 of Act No. 10 of 1913 for admmiatmtor’s powora in regard 
to unforoHOOii oxpomlituro. 
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iippropriatcd by tlio provincial council b}'' ordinance lor Uio purpoHcw 
of tlio provincial adininiiHtmtion generally, or, in ilio mm ol' inoiK^yH 
paid over by tl\c CU)Vcunu^Y-Gcuerald»\-Co\iucilibr par tuudar pur jansew, 
then for micli purposes, but no such oi’diiuinco shall Ex^ paHH<xl b}'^ the 
provincial con noil unless tlio administrator shall have first rcHioni- 
mended to tlu) council to make provision (br the sp(Hti(i(! service for 
which the appropriation is to he made;. No money shall he jssmxl 
from tiio provincial r oven no fund except in uceordaime witli such 
approjH’iatioii and iindor warrant sigiual by tlu> administi’jitoj’: ih'o- 
vidodtliat, until the expiration of oixo numib after tl\e iivst meeting 
of the provincial cjounoil, tlio administrator may expend such moneys 
as may bo necessary for the services of the province. 2B2, 316. 
Assent to Provincial Ordinances. 

90. When a proposed ordinance luis boon passed hy a pi'ovincial 

council it shall bo presented by tlio administrator to the (ihivornor- 
Geuoral-iii-Gouiicil for iiis assent, 'riio (l()voriiord.foiicraldn-Coiincil 
shall declare within one inonth from the proseutatiou to liiiu of the 
proposed ordinance that lie assents thereto, or that ho witliliolds 
assent, or that ho reserves the proposed ordinance for further eon- 
sidoration. A proposed ordinance so reserved shall mit have any 
force unless and until, within one year from the day on wlii(jh it was 
presented to the Governor'Generahiii-Oouncil, ho malco.s known by 
Xwoclamation tlnit it has received his a.sseut, 78, 269, 319. 

Effect ami Enrolment of Ordinances. 

91. An ordinance assenbHl to by the (lovcn’n()rdleii(a'al-hn(.k)nnciI 

and promulgated by the administrator shall, subjcjct to tlu? ]>ro- 
visiona of tills Act, liavo the force of law within the province, ^flio 
administrator shall cause two fair oojiics of every suoh ordinance, 
one being in the English and the other in the Dutch language (one 
of which copies shall V)d signed hy tho Governor-Oeneral), in he 
enrolled of record in tlio olUco of tho Registrar of the Appellate 
Division of tho Supreme Court of South Afrfoa ; and such oojhcs slia ll 
be conclusive evidence as to the provisions of sucli ordinudco, and, 
iu case of conflict between the two copies tlius deposited, that signed 
by tho Governor-General shall iirevail. 78, 97, 269, 316. 

Miscdlaneoiw 

Audit of I^rovincial Accounts. 

92. (1) In each province there shall be an auditor of accounts to 
be appointed by the Go vernor-Goneral-in- Council. 

(2) No such auditor shall be removed from office except by the 
Governor-General-in-Counoil for cause assigned, whioh sliall lie coin- 
municated by message to both Houses of Ihirliamont within one 
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week aftor tlie removal if Parliament be then sitting, and, if Parlia- 
ment bo not sitting, then ^vithin one week after the eommencemont 
of the next ensuing session. 

(8) Eacli such auditor shall receive out of the Consolidated 
Kovenuo Fund such salary as the Govcrnor-GGneraUin-Council, with 
tlie approval of Parliament, sliall cleteriliine. 

(4) .liCach such auditor sluill examine and audit tlic accouuts of the 
])rovinco to whioli j>e is assigned subject to such regulations and 
orders as may be framed by the Governor-Gener akin- Council and 
approved by Parliament, and no warrant signed by the lubniuis- 
trator authorizing the issuing of money shall have oiTeot unless 
countersigned by such auditor. 283, 321. 

Continuation of Powers of Divisional and Municipal Councils. 

93, Notwithstanding anything in this Act contained, all powers, 
authorities, and 1 unctions lawfully exercised at the establishment 
of ttio Union by divisional or municipal councils, or any other duly 
eonstitiited local autliority, shall be and remain in force until varied 
or ^vithdra^Yn by Paidiamont or by a provincial council having power 
in tliat behalf. 42. 


Seats of Pr?)viucial Government. 

94. '['he seats of provincial govorninent sl\aJl be — 

Iter ttie Capo of Good llopo . . , Cajictown. 

I<\>r Natal Pietennaritzburg. 

-kor tiu> Transvaal .... Pretoria. 
lA)r the Orange Iteoo State , . . Bloemfontein. 

324. 


PA RT VI ^ 

Tin) SuiMiuMn Couut of SotiTir Afiuca 
Constitution of Supreme Court. 

95.'*^ I^luu’e siiall bo a Sipn'oino Court of South Africa consisting of 
a Chief dusfciee of Soutli vVfriea, tlie judges of appeal, and the other 
judges of tlio several divisions of tlio Supreme Court of Soutli Africa 
in the provinces. 108, 357. 

Appellate Biviaion of Supreme Court. 

96 Thore .shall be U7i ajrjndlale division of the Sujmme Ooiin of 
South Africa coUxsiKStimj of the chief justice of South Africa et 7 id four 
judges of appeal, 78, 357. 

^ Soo soulriou 2 of Art No. 11 of 1927. 

^ Ah ui 0011(1(^1 by Boetiun 2(1) (a) of Act No, 12 of 1020. 

^ Ah Hul)Htitutocl by HucUion 1, of Act No. 12 of 1020. 
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Filling of Temporary Vacancies In Appellate Division. 

97*^ Tlio GovGriior-Gonoral-iii-Counoil may, during the absoneo, . 
illness, or other inca 2 )acity of tlm Chief Jn.sticjo of South Afrkui, or 
of any judge of api>oal, appoint any other judge of tlio Su|)reine 
Court of South Africa to act temporarily as sikjIi ehiel;' justice, or 
judge of a^rpeal, as the case h)ay bo. ' 109. 

Constitution of Provincial and Local Divisions of Supreme Court, 

98. (1) The several siqu'oino courts of tlio Caj>o of Cood .Hope, 
Natal, and the Transvaal, anti the H'igli Court of the Orange Jliver 
Colony shall, on the establishment of the Union, hoconu^ provineial 
divisions of tlio Su])renie Court of South Africa witiuu their V(\s|Kx.dive 
provinces, and shall each bo presided over by a jndge-jiresident. 

(2) Tho court of the eastern districts of the Capo of Cood fiojie, 
tho High Court of Griqualand, tlio Higli Court of Witwatorsraud, and 
the several circuit courts, shall become local divisions of tho )Snpronl(^ 
Court of South Africa withiii tho respective areas of their jurisdiction 
as existing at tho establishment of tho Union, 

(3) Tho said provineial and local divisions, roferred to in this Act 
as superior courts, shall, in addition to any original jurisdiction 
exercised by tho correspondiiig courts of the Colonies at Wio establish- 
ment of the Union, have jurisdiction in all matters — 

{a) in which tho Govormnont of tlio LJjiioii or a person suing or 
being sued on behalf of sucli Government is a party: 

(6) in which tho validity of any proviiuual ordinaiujc sluill <5ome 
into qiios tioii, 

(4) ^ Unless and until Parliament shall otherwise provide, tho said 
superior courts shall muUdlH muiamlis have tlio same jurisdiction 
in matters affecting tlio validity of clootions of members of the House 
of Assembly and provincial councils as tho corresponding courts of 
the Colonies have at tho ostablishmont of tho Union in regard to 
parliamentary oleotions in such Colonies respectively. 42, 78 , 357. 

Continuation in Office of Existing Judges. 

99. All judges of tho superior courts of tho Colonies, including tho 
High Court of tho Orange River Colony, holding office at the estab- 
lishment of tho Union shall on buoIi establishment become judges of 
tho Suiirome Court of ^So^lth Africa, assigned to tho divisions of the 
Siqireme Court in tho respective jirovinccs, and shall retain all such 
rights in regard to salaries and jDonsiona as they may jiossoss at tho 
establishment of the Union. TheChiof Justices of tho Colonies holding 
office at tho establishment of the Union shall on sueli establishment 

^ As amoiulod by seotion 2 (1) (?;) of Act No. 12 of 1020. 

^ Sco seotioiis 106-33 of Act No. 12 of 1018. 
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becomo the Jndges-Presicloiit of tlie divisions of the Supreme Court in 
the respective provinces, but shall so long as tlioy liold that office retain 
the title of Chief Justice of tlieir respective provinces. 42, 78, 377. 

Appointment and Remuneration of Jitdges. 

100. ^ Tlie Chief Justice of South Africa, the judges of a 2 :)peal, 
and all other judges of the Supreme Court of South Africa to bo 
appointed nftor tlie establishment of tlio Union, shall be appointed 
by tlic Governor-Conorabin-Comicil, and shall receive such remunera- 
tion as I^nrliaiuent shall prescribe, and their remuneration shall not 
bo diminished during tlieir continuance in ohice. 76, 78, 377. 

Tenure of Office by Judges. 

101. 'flic Chief Justice of South Africa and other judges of the 

Supremo Court of South Africa sliall not bo removed from office 
except b}'' the Governor- Genoral-in-Council on an address from both 
Houses of JJ^arliameiit in the same session ju’aying for such removal 
on the ground of misbehaviour or incapacity. 78, 377. 

Reduction in Number of Judges. 

102. Upon any vacancy oocurring in any division of the Su 2 >reme 

Court of Sou til Africa, other than the Appellate Division, the 
Govornor-Gcnoral-in-Council may, in case he shall consider that the 
number of judges of such court may with advantage to the public 
interests borediHJcdjiostponc fill iug tlie vaoauoyuntilParliameiit shall 
liavo detorin ined whether suoh reduetiun sluill take [ilace. 377. 

Appeals to Appellate Division. 

In every civil ease iii whieli, according to the law in force 
at the establish luoiit of the Union, an appeal might have been made 
to the Siiiireme Court of any of the Colonies from a .superior court 
in any of tJie Colonies, or frofn the High Coitrl of Souther7i Wiodeaiai 
tlio appeal sliaU lie made only to the Appellate Division, except in 
oases of ordei’s or jiidgmonts given by a single judge, upon applica- 
tions by way of motion or petition or on summons for 2 )rovisional 
sonteiKie or judgments as to costs only, which by law are loft to the 
discrotioji of the court, ^.fho appeal iTom any such order.8 or judg- 
ments, as well as a.ny uptieal in criminal cases from any such superior 
court, or the special rofereneo by any such court of any point of 
law in a criminal case, sluill bo made to the ju’ovinoial division 

^ Ah ninondinl by soc^lum 2 (L) (r) of Aot No. 12 of 1920, 

^ Ai»p()lla(i> Division Furthov Jumclicbon Act, 1911 (Act No, 1 of 1911). 
Stu) H(K!tion 9 of Act No. 12 of 1920 rogm-ding appoalfi from S.W.A,, and Act No. 
18 of 1991 n^garding appoalR from Hontborii ItljodoHia. Kco Act No. 91 of 1917, 
HOctiojiH 998 -72; Act No. IJ of 1927, Tho worda in italiea woro dolotod by 
Kcction 7 (2) of Act No. 18 of 1091. 


588 



SOUTH AFBICA ACT, 11)00 


corresponding to the court which hoforo tliee.siiibli.slijnontoj the Union 
would have had jurisdiction in tlio mattor. shall no luvthor 

a.})poal against any judginont given on a.j>p(^a.] by such provincial 
division except to the Appollato Division, and then only it’ the 
Appellate Division'sliaU have given special leave U> ap]ieal. 78, 108. 

Existing Appeals. 

104, In every caso; civil or criniiiml, in w]ii<jh at the cstuhlishrnent 
of tho Union an appeal might linve l)een made from tiic KSu|)i'cin(^ 
Court of ufiy of the CoJonios or from tho High (Jourt of tho Clrango 
River Colony to tho King-in-(yOimcil, tho appeal shall ho made only 
to tho Appollato Division; Provided that tlie right ofappiad in any 
civil suit shall not be limited l)y reason onlyof tho value of tlio mattiu' 
in dispute or tlie amount claimed or awardctl in such nml. 


Appeals from Inferior Courts to Provincial Divisions. 

105 . In every case, civil or criminal, in which at tho establislnnout 
of the Union an appeal might have been nnulo from a court of 
resident magistrate or other inferior court to a superior court i)i any 
of tho Colonies, the appeal sliall lio made to Uic corrt^spondiug dlYp. 
sion of the Supreme Court of South Africa ; but there shall be no fur- 
ther a 2 )peal against any judgment given on appeal l>y sik!]i division 
except to the Appollato Division, and tlieii only if tlio Appellate 
Divisioja shall have given special leave to appeal. 360, 303, 


Provisions as to Appeals to the ICiiig-in-Coxincil, 

106. There shall be Jio appeal from tho tSupreme Court of Woutb 
Africa or from any division thereof to tho King-indJonneil, Imt 
nothing herein contained shall bo construed to iinj)a.ir any right 
which the King- hi-Gou noil may he pleased to oKcveisc to grant 
sX^ecial leave to appeal from the Appellate Division to tho King-in- 
Council. Parliament may make laws limiting tlie matters in respe(d 
of which such special leave may be aslced, but Bills oonl^iining any 
such limitation shall be reserved by tho (bivernor-Doneral for tlie 
signification of His Majesty's pleasure:^ Ihnvidod that iiotlung in 
this section shall affect any right of appeal to His Maj os tydn- Council 
from any judgment given by tho Appollato Division of the tSnproino 
Court imdor or in virtue of the Colonial Courts of A< Imiraliy Act, 1 8h() , 

78, 134, 136, 244, 375, 376. 


Rules of Procedure la Appellate Division, 

107*^ The Chief Justice of South Africa and tho judges of appeal 
may, subject to tho apjiroval of tho Governor-Gonorahiu-Counoil, 
^ Cf. paragraph vii of tho Boyal Instruotions (AppoiKlix VI). Huo nootiou 
9 of the Boyal Exocutivo EunctioiiB and Seals Aol, 19JM (Appendix Vlll). 
amoudod by acetion 2 (1) {d) of Aet No. 12 of J020. 
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make rules for the conduct of the proceedings of the Appellate 
Division and prescribing tlie time and manner of making appeals 
thereto. Until esueh rules shall have been promulgated, the rules in 
force in tlio Supremo Court of the Caj^e of Good Hope at the cstab- 
lisl uncut of the Union shall mutalis viutandis apply. 

■i 1 

Rules of Procedure in Provincial and Local Divisions. 

108. 'fho Oliicf Justice and other judges of the Supreme Court of 
South Africa may, stibject to the apjiroval of the Governor-Genoral- 
imCouncil, frame rules for the conduct of the proceedings of the 
several provincial and local divisions. Until such rules shall have been 
proiuiilgated, the rules in force at the establishment of the Union 
in the respective (jourts which become divisions of tlio Supreme Court 
of Sou til Africa shall con tin no to a 2 )ply tlierein. 

Place of Sittings of Appellate Division. 

109. ^ The Appellate Division shall sit in Bloemfontein, but may 

from time to time for the convenience of suitors hold its sittings 
at other places within the Union, 78, 108, 36L 

Onorum for Hearing Appeals, 

110. **^ (1) On the 'Immnxj of an appeal from a cowr/ consisHng of 
a K^imjh judge, three judges of the jfppdkla Division shall form a 
guarum; a}Hl on the hearing of an apjyeal from a court consisting of 
two or more judges, four judges of ike Appellate Division shall forma 
gufuim: 

rrovided lhal if four judges of Ike Appellate Division sit to hear an 
appeal ami are egmdly divided as lo any judgment or order, or part 
ikereof, fo he given on appeal, any part of lliejudgmeM or order of the 
court from which the appeal is made, in respect whereof such judges 
are so divided, shall stand and shall he deemed lo be the judgment or 
order of fhe AppeMale Division: 

Proiudexi, further, that the costs arising out of any matter in respect 
whereof such judges are so divided shall be awarded to the parly hi 
whose favour such matter was decided by the court from which the 
is made, subject lo the ^wwer of such judges, or three of them, to make 
any other order as lo I he costs whivJi they may deem eq^iitable, 

(2) If after argimicnl on an aju^eal has been heard a judge who sat 
at ike hearing dies or retires, or becomes oiherwise incapable of acting 
before jndginent has been given on the a2)peal, ihen — 

(a) if Ike argwment was hecml before three judges, the judgments of the 
two renmining judges if in agrce^menl; or 

' 8(H) a<HJtiou iO of A(jt No. 27 of 1012 for intorprofculion horoof, 

^ Ah HulmlilrUtod by hchUIoii 1 of Act No. 11 of 1027. 
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(b) if ihe argument was heard hef ore four judges^ the jndgnumls of (he 
three remaining judges if bi agreement; or 

(o) if ihe argument was heard before five judges ^ ihe judgments of the 
four rcMahmg judges if hi agreement, or of any three of them 
which are inugreememty 
shall be the judgment of the Churl. 

(3) No judge shall sit in the hearing of an appeal against ajudgincnt 
or order give^i in a case which was heard, before him. 360. 

Jiuisdiction of Appellate Division, 

111* Tho process of the A]>pollaio Division siuill run Miroughout 
tlio Union, nnd all its j udgmonts or ord(>rs shall have full force and 
effect in every province and Bliall bo oxcontt^d in likc^ nninner as if 
they wove original judgments or orders of tho provincial division of 
the Siiproino Court of South Africa in such provinoo. 362. 

Execution of Processes of Provincial Divisions. 

112, ^ TJio registrar of every i:)rovincial division of tho Supremo 

Court of South Africa, if thereto requested l)y any party in whoso 
favour any judgment or order has l)een given or made by any other 
division, sliall, upon tho deposit with him of an authenticated (U)py 
of such judgment or oixler and on proof that tlie sa.ino remains 
nil satisfied, issue a writ or other process fV)r tho exeiuiluon of such 
judgment or order, and tiioroupon su<di writ or other ])roccss shall 
be exeouted in like manner, as if it had l)ocn originally issiuul from the 
divisioji of which ho is registrar. 369. 

Transfer of Suits from one Provincial or Local Division to 
Another, 

113, ® Any provincial or local division of the Supremo Court of 

South Africa to which it may be made to appear that any civil suit 
pending therein may bo more conveniently or fitly Jieard or deter- 
inined in another division, may order tho same to bo removed to siicli 
other division, and thereupon such last -mentioned division may 
proceed with such suit in like maimer as if it Juid lieen originally 
eoiumonced thorein. 369 . 

Reglstrai* and Officers of Appellate Division* 

114, TJie Govornor-Genorahin-Council may appoint a n 3 gi 8 trar 
of the Appellate Division and sucli other olTicors thoroof as shall be 
required for tho proper dispatch of tho business tlioreof, 

^ Sgo aoction 5 (1) of Act No. 24 of 1922 for tipi)li<‘atu)ji of this Hiu-tion to 
mandated territory of S,W,A, 

“ Soo Boction 14 of Act No. 27 of 1912 in (?ivil, mul Kcotioii Ml of Act No. 31 
of 1917 in criminal mattors. As to S.W.A, boo Aot No. 24 of 1922. 
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Advocates and Attorneys. 

115. ( 1 ) Tho laws regulating tlic admission of advocates and 
attorneys to practise before any superior court of any of the Colonies 
shall vmiatis midandis ai^ply to the admission of advocates and 
attorneys to ])ractise in tho correspondiiig division of the Supreme 
Court of Soizth Africa. 

( 2 ) All advocates and attorneys entitled at tlio establishment of 
the Union to ])ractis 0 in any superior court of any of the Colonies 
hIuvII 1)0 entitled to practise as sucli in tho corresponding division of 
the Supreme Court of Soutl\ Africa, 

( 3 ) All advocates and attorneys entitled to practise before any 
provincial division of tlie Supreme Court of Soxith Africa shall bo 
entitled to practise before the Appellate ’Division. 354, 382, 

Poudiiig Suits. 

116. All suits, civil or criminal, pending in any superior court of 
any of tlm Colonics at tlio establishment of tho Union shall stand 
removed to tho corresponding division of the Supreme Court of 
South Africa, wliich shall laave jurisdiction to hear and determine 
tho same, and all judgments and orders of any superior court of any 
of tho Colonies given or made before tho establlshmont of the Union 
shall have tho same force and ofToet as if tlioy luul been given or made 
by tho corresponding division of the Supremo Court of South Africa, 
All appeals to tho King-in-Council which sliall bo pending at tho 
eHtabiishinont of tho Union sliall be proceeded with as if this Act had 
not booji passed , 


PART 

Fjnanok ani> RAimrAYs 

Constitution of Consolidated Revenue Fund and Railway and 
Harbour Fund. 

117.^ All roveimeH, from whatever Bourcc arising, over winch the 
several Colonies have at tho establishment of tho Union power of 
appro]>riation, shall vest in tlm Governor-Goneral-in- Council, There 
shall bo formed a liajhmy and Harbour Fund, into which shall bo 
]:uii(1 all revenues raised or received by tlie Govcriior-Gonoraldii- 
Council from the administration of tho railways, ports, and harbours, 
and such fund shall be appropriated by Parliament to tho purposes 
of tho railways, ports, and liarbours in the inannor prescribed by 
this Act. IMiore shall also bo formed a Consolidated Revenuo Fund, 
^ Hina ion A (3) of Act No, of 11)22 about dofcnco mulowmont uocount, 
{Hoo Aot No. 20 of 1022, as to 8.W, A. Suo Act No, 5 of 1020, as to provision of a 
Uonoml SinUing Fund. 


SOUTPI AFRICA ACT, IDOJ) 

into wluoh sliall bo all ofclicr rovonuos raiHcd or ixxjoivod by tlio 
Govornor-Oonorabin-Comicil, and snob Innd Hliall bo n.|)|)ro]a'iiitod ' 
by Pariiaiuont for the ])urposoH of tho lliiioti in tlio nuiiinor [)roK{a‘j,I)od 
by this Act, and aubjoct to tlio charges imposed tluu'oby. 78, 158* 

Commission of Inquiry 111*1:0 Financial ‘Relations between Union 
and Provinces. 

XlS^ T!i (3 Go\wiu')r"Generabi!i-C()nncil sliall, ns soon as iimy ht) 
after tho estnblishniont of the Union, nppoiidi a. commission, con- 
sisting of one ropiusontativo IVom oacsli province, and i)resid(3d ly/er 
by an officer fr;om tho Imperial »Sorvic<^ to institute an inquiry into 
the financial relations ^vldeh should o:\ist l)(dj\ve(m the Union and tho 
provinces. Ponding t)ie completion of that inquiry and until Parlia- 
ment otherwi>so pnwMes, there shall b(3 paid annually out of tho 
Consolidated Kov( 3 nue Fund to the adni inis tra tor of oacli province— 

(a) an amount equal to the sum provided in tho estiinu t(38 for edm^a- 
tion, otJior than Iiigher education, in rospeot of tho financial 
year, 1008-I), as voted by the Legislature of tho coiTcsponding 
colony during the yoM' ninotoon himdrcd and C3ight ; 

(b) such further aitins as the (■h)vernor-('h3iK3rahiud Council may 
consider necjcssary for tho duo performanoo of the services and 
duties assigned to tho provinces roHp(3ctivc3ly. 

Until suoli inquiry shall ho com]>lctcd and i’urlianuuit sliall Inivo 
made other provisions, tlu3 oxcontive committees in the sovoral 
provinces shall annually submit estimates of tlu^ir oxpcuuliture for 
tho approval of the Govc3rnor-Genorahin-Ooun(5il, and no (3X|)caditnro 
shall bo incurred by any oxecutivo comnutte(3 which is not provided 
for in Bucli approved estimates. 72, 274, 283. 

Security for Existing Public Debts* 

119. Tho annual intorest of thc3 publi(3 debts of tho Colonies and 
any sinking funds constituted by law at tho (3stahl{shm(3nt of th(3 ■ 
Union shall form a first charge ou tho Consolidated llevonuo Fund. 

42, 157* 

Requirements for Withdrawal of Money from Funds* 

1 20 . No money shall be withdrawn from tlio Consolidatfc3d Revenue 

Fund or the Railway and Harbour Fund except under appropriation 
made by law. But, until tlie expiration of two months a.ft(3r tho first 
meeting of Parliamont the Governor-Gonoral-in-Covin<3il may draw 
therefrom and exx^eud such moneys as may bo neccssaiy f(3r tho 
public servicG, and for railway and harbour adminiKtration resx)oo- 
tively* 78, 158, 223* 


^ Soo Act No. 10 of im. 
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Transfer of Colonial Property to the Union. 

, 121 , All stocl^s, caslij bankers' balances, and securities for money 
bolonghig to caclnof t})e Colonies at the establishment of the Union 
shill I 1)0 the property of the Union; Provided that tljc bralances of 
ivny funds riiisocl at the o-stablishment of the Union by law for any 
speeiiil purposes in any of fcUo Colonies sldiU be deemed to have been 
ii|)]>ropi'iiite(l by J^iirliiuneiit for tlie sjiecial purposes for which they 
luivo been provided. ' 42, 78. 

Crown Lands, 

122. (k’owji hinds, public works, and iill property throughout the 

Union, movable oi* iininovablo, iiiicl all rights of wluitever description 
belonging to tlie sevorivl Colonies at the ostablislimcnt of the Union, 
sludl vest in the Covernor-Gcnoral-in-Counoil subject to any debt or 
liability speeificully charged thereon. 42, 

Mines and Minerals. 

123. ^ All rights in and to inino.s and minerals, and all riglits in 
connection with the .searching for, working for, or di.sposing of, 
ininerals (or priKuous stones), which at tlie establishment of the 
Union are vested in the Govornnient of any of tlio Colonies, shall on 
such cstahlisfnnenb vest in tiu) G()verju)r-Geiieral-in-Goiinoil. 42. 

Assumption by Union of Colonial Debts. 

124. The Union shall assume all debts and liabilities of tiro 
Coloni(^s (existing at its establiMlnnont, subject, nobwithstaiiding aiy 
other provision eoirtainod in this Act, to the conditions imposed by 
aJiy law imder \vlu(^h such debts or liabilities wore raised or incurred, 
and without |>rejmlic(^ to any rights of security or priority in respect 
of tlio payment of principal, interest, sinking fund, and otlier charges 
eonroiTcd on the creditors of any of tho Colonies, and may, sul)ject to 
such (jonditiuns and rights, convert, renew, or consolidate such debts. 

42, 78. 

Ports, Harbours, and Railways. 

125. All i)()rts, harbours, and railways belonging to tlie several 
Colon ios ill tlie establish moot of tho Union shall from tho date thereof 
vest in. tho (hi vorn(.)r- General -in- Council. No railway for tho con- 
voyaneo of puhlio tranic, and no port, harbour, or similar work, shall 
bo constructed without tlio sanction of Parliament. 42, 153, 

Constitution of Harbour and Railway Board. 

126 r Subject to tho authority of tho Governor -Genoral-in-Gouncil, 
the control and managomont of tlic railways, ports, and harbours of 

^ 8oa K(M}|ji>n I of Act No, <11 of 1927 roj'anling stones. 

Hoo Act No. 13 of 101f)i and Aet No, 17 of 1010. 

Ci q 
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the Union shall bo exercised throvigli. a board eonafsUiig of not more 
than three oommissi oners, wlio Bhall ho appointed by the (h)vornoi'-. 
Genoral-in-Coiincil, and a niinister of State, who shail cfiairmau. 
Kach conmiissionor shall hold odioo for a. period nl live years, but may 
1)0 ro-axJ])()inted. 'He Hhall not bo removed bofon^ the ox|)iratiou of 
his a])j3ointinonl, except by the Ooveriior-Goneral-iii- 

Council for cause assigned, whieli shall he ooinmnniea ted by message 
to both liouHos of Pa-rlianiont within ona W(?(dv aftcu’ tlie removal, if 
Parliament ho then sitting, or, if Parliament he not sitihig, then 
within one week after thaeonunoneoment <if the next onsningsfjssion. 
The salaries of tlio coiunuHsioners shall Im iixed by Parliainout and 
shall not bo rcdiiocd during thoir i'osiK3(d;iv(! terms of odieo. 

78, 153. 

Administration of Railways, Ports, and Harbours. 

127.^ The railways, ])orta, and luirhours of tlio Union sliall be 
administered on business principles, duo regard being bad to agricub 
tnral and industrial devolopmonfc within tho Union and promotion, 
by moiina of oboap transport, of tlio aofctlomonfc of an iigrienltnml 
and imhustrial population in tho inland portions of albprovinoos of 
fclio Union. So far as nuiy be, the tobit oaniings shall Ikj not nioi’o than 
are suflioiont to meet tlie neeessaiy outlays .for working maintenance, 
bettorment, depreciation, and tiie payinont of interest duo on eapitai 
not being eapitai contributed out of railway or ha.rbour r(3vemu3, and 
not including any Bums jiayablo out of the ConsolulalHul licnumuo 
Pimd in accordance with the jirovisions of sections hundred and 
iMrly m\i\ one hundred and iJmiiMme, The amount of inteiH^st due 
on such capital invested shall bo paid over from tlie Railway and 
Harbour Fund into tlie Consolidated Revenue Fund. The (h)verm.ir- 
GcnBral-m-Council shall give elfoct to the jwovlsions of tJ)js snotiim 
as soon as and at sucli time as tho ncooasary administrative and 
jinanoial arrangomonts oan bo nindo, but in any aaao slmll give ftdl 
effect to thorn before the oxi)iration of four years from tbc3 establish- 
mont of the Union, During such jieriod, if the rovoiiuos accruing to 
the Consolidated Revenue Fund are insuWlcient to provide for the 
general service of tlie Union, and if tho earnings aeoruing to tho 
Railway and Harbour Fund are in excess of tho outlays B]iooiliod 
herein, Parliament may by law appropriate such excess or any part 
thereof towards the general oxpondituro of the Union, and all sums 
so appropriated shall be paid over to tho Consolidated Rovonno hhind, 

78, 153, 154. 

^ Adniiiuatration now govomod by Act No, 22 of 1010, rh tunoudoil. 
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Establishment of Fund for Maintaining Uniformity of Railway 
Rates , 

128. ^ Notwitlh'i^anding anything to the contrary in the last pre- 
ceding section, tho ’Board may estM)lish a fund ont of railway and 
liarhoin^ rovonuo to bo used foi‘ maintaining, as far“as may bo, uni- 
forinity of rates Jiotwith .standing iiuctuationa in tralHc. 153. 
Management of Railway and Harbour Balances. 

129. All halaneos standing to the credit of any fund established 

in any of tho Colon ios for railway or liarbour purposes at tho estab- 
lishinont of the Union sliall bo under the solo control and management 
of tlio Hourd, and sliall bo deoincd to Inu^o lieen apl^ropriated by 
l^arliainont for the vospcctivo purposes for wliioh they have been 
provided. 153. 

Ooiistriiction of liarbour and Railway Works. 

130. '' Every proposal for tlie construction of any port or liarbour 
works or of any Unc of railway, before being submitted to Parliament, 
siiall bo ooiisi(lorod by the .Board, which shall report thereon, and 
shall a(lvis(‘, wliciJier tho proposed woi*lts or lino of railway should or 
slumld not bo constructed. If any such works or lino shall bo con- 
structed contrary to the advice of the Board, and if the Board is of 
opinion that tlm revenue ilcriVod from the operation of mveh works 
or lino will insnllu^iout to moot the costs of working and maiuton- 
aiKH^ and of inlor<^st oil the cajiitai invested therein, it shall frame an 
ostimaio of tho aimual los.s which, in its opinion, will result from such 
opoi’atioM. Nuoli ostiniato shall bo examined by the Controller and 
Auditordkumral, and Nvhen approved by him tho amovmt thereof 
sliall 1)(^ paid over annually from tho Consolidated Rovonuo ;Eiind to 
tho Railway and liarbour lihind: Provided that, if in any year tho 
a.(d;Ua.l loss inoun’od, ns caloidatcd by tlio Board and cer tilled by the 
Oontrolior and Auditor-Uonornl, is Jess than, tho estimate framed by 
tho Boavil, tlm amount paid over in respect of that year shall bo 
rcdiujod acKJordingly .so ns not to oxoood the actual loss incuiTed. In 
caloulating the loss arising from the operation of any such work or 
lino, tho Board shall have regard to tlio value of any contributions 
of tradio to other parts of the system which may bo duo to the opora- 
tUm of such work or line. 

Making C5ood of Deflciencies in Railway Fund in Certain Gases. 

131 If the Board shaU bo required by the Governor- Gonerahin - 

' Hot) Moctiun 9 of Attt No. 17 of 1910 for rocpiironionts of roporfc. 

® Hoo tilso HcK'.tion 60 of Atit No, 21 of 1911 ; sootioa 17 of Act No, 31 of 191(5 ; 
miction 3 (2) of. Act No, 17 of nUU; and for ivppkoatioii to South-Woat Afdco., 
Hoctitin 7 of Act No. 20 of 1022, 
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Coiuioil or binder any Aot of Pariiainonfc or lusoJufioii ol. both .H ouhoh 
of rai'lianiont to ])r()vidG any 8orvi(‘,o8 or faoilitio8 enthor ^ra.tiiUoiiHly or 
at a rate of charge which iainsuinciiont tonicot tlio (iosts involved iu the 
provision of auch aorviccs or facilities, ttu'. Hoard nhaUat thooiidot each 
financial year present to l.^arli ament an acjcoiint appi’ovt'.d by tlie Con- 
troller and Auditor-General, showing, as nearly as (?a.ii /xi aHCcrtaiiicd, 
theamountofthelossinourred byroasoiHd'thopnndsiouofHuchservieeH 
and facilities, and such amount slnd) he ])aid (JutoT the Consolidated 
llovonne Ifimd to the Railway and Harliour hhnid. 

Controller and AiHlilor-Gejici*n!, 

132* Tlie Govornor-Coneral in Comic 11 si i all appoint a Controller 
and Auditor-Coiioral who shall liold olfice during good hehavioiir: 
provided that he shall ho roinoved. by the (lOvernor-Ceneral in 
Council on an address praying for sucli removal ])rcs(.inted to tlie 
Governor-GenemI by botJi Hottscs of ParJiainonfc : provided further 
that when Pari iani out is not in session the Govornor-Ceneral in 
Council may suspend such ollicer on the ground of iueonipctonco or 
niisbohaviovir ; and, wlion and so often us such siisponsion shall take 
place, a full stutGincnt of the oirouinstances shall bo laid heforo both 
.Houses of .Parliament witliin fourteen days after tlio eoinnionooinoiit 
of its next session; and, if an address shall at any time during the 
session of PadiamoJit bo prosonfced to tlio Govty'iim’-ConoJ’al by both 
Houses praying for the restoration to oil ice of md\ oHi(;or, ho shall ho 
restored accordingly; and if no such address ho presonted the 
Govornor-Gonoral shall oonlinn hucIi suspiuision and sliall deelaro the 
oflioo of Controller and Auditor-General to lie, and it sluill tliorou])ori 
become, vacant, Until ParJiamont sliall otluunviso provide, the Corh 
trollor and Auditor-Gonoral shall oxoreiso such powers and fu no tin ns 
and undertake sncli duties as may be assigned to iihn liy tlio {ixovonior- 
General in Council by regulations framed in that bolmlf. 
by section onCy Act No, 21 of lOlL) 108, 157* 

Compensation of Colonial Capitals for Diminution of Prosperity, 
133. In order to componsato Piotermarit/dmrg and Hloomfontoin 
for any loss sxistained by them in tlie form or diminution of prosperity 
or decreased rateable value by reason of their ceasing to bo soats of 
goveriimonfc of thoir z'ospeofcivo Colon ios, there shall bo paid from tbo 
Consolidated llovonne Fund for a period not exceeding twenty-five 
years to tho municipal councils of such towns a grant of two per 
centum per annum on their municipal debts, as existing on tho thirty- 
first day of January niueteoii hundred and nine, and us asoorbained 
by the Controller and Auditor-Gouoral, The Cominissiun appointed 
xmcler aecliozi one ivnudred and eighteen shall, after duo iufpiiry, report 
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to tho Covornor-C’onoriil-in-Council wlicit compensation slioiild be 
.paid to tlio inuiiioijail eoniicils of Capetown and Pretoria for blie 
Josses, if a.ny, sinillarly sustained by thorn, Such compensation shall 
bo ])aJd out of tiio Consolidated* Revenue Fund for a period not 
oxcci^diug twenty- five years, and shall not exceed oho per centum per 
annum on tlu^ respoetive municipal debts of such towns existing on 
tJie tliirtydirst .la unary niiieteon hundred and nine, and as aacer- 
tained by (be Controller and Auditordienoral. Ji'or the piirposoH of 
tldsso(5tion Cajjotown sluill be deemed to include the municipalities 
of Capetown, Crt^en Point and fSea Point, \\b)odstoek, Mowbray and 
Rondeboscb, Chircuuont, and Wyuberg, and any grant made to 
Capetown .shall bo payable to the councils of such municipalitio.s in 
})ro portion to tboir respective debts. Quo half of any sucli grants 
shall be applied to the redem ption of the municipal debts of such 
towns re.speotively. At any time after the tenth annual grant has 
beoJi paid to any of sueh towns the Govcrnor-Gcneral-in -Council, 
^vith tlu^ approval of T^arliamont, may after duo inquiry withdraw or 
rctiuce tile grant to siicli town. 


^ PART VIII 

GlSNMRAn 

Method of Voting for Senators, &c, 

134. ^fh(^ (d^ediou of senators and of members of the executive 

eominitl.ees of the jirovinc-ial (jouneils as provided in this Act shall, 
whenever sm^h ele(d;4on is contested, he a,ceording to the iirinciplo of 
propori-ional rt'pixjsentation, (^ach volxjr having one transferable vote. 
Th(^ (h)Vorji(ir-(leiuwal-iin(k)iinoil, or, in the case of the first election 
of the K(um.te, the Covernor-in-Couneil of each of the? Colonies, shall 
fraim^ regulations prescjrihing the method of voting and of transfor- 
I'ing and counting votes aiui the duties of returning oflicers in con- 
nection bluu’cwith, and such rcjgulations or any aiuondnientB thereof 
after btung duly promulgated shall havo full force and elfeob unless 
and until Parliament shall otherwise provide, 189, 319. 

Contlnxiatioii of Existing Colonial Laws. 

135. 8ubjo(jt to tlio jirovisions of this Act, all laws in force in the 
several Colonu^s at tlui cstablislimont of the Union shall continue in 
force in the respeadive provinces until repealed or amended by 
Parliament, or by the provincial councils in matters in resi^ect of 
which the jiowor to make ordinances is reserved or delegated to them. 
All legal com missi oils iii the several Colonies at the establishment of 
tlio Union shall (soiitinue as if the Union hud not boon established. 

A T 
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Free Trade throughoitt the Union. 

136. Thoro sliall bo iroo trade throughout tito Union, luit until 

Parliainojit othoi'Aviflo provides th(.^ duties oT lUJsConi an<i ol ox (use 
leviable luider tlio la ws existing in any of the Oohnnes at tJie es|;aJ;- 
lishniont of the Union shall roniiiiii in roree. 79. 

f , 

Equality of Eiijillsli and Dutch Languages. 

137. ‘^ :BetJi the English and .Diitoh langiuiges shall he ol'lieiul 

laiigmigos of the Union, and shall he treated on a footing ofiMjaality, 
and possess and enjoy equal freedom, rigiitH, and juavih^gi^s ; all 
records, journals, ami procaa^lings of J.^irlianient shall l )0 kojit in l)()th 
languages, and all .’BilJs, Aehs, and jjoiJees orgenoral public} inipor- 
taiico or interest issued l)y the Covoriiinetit of the Union shall he in 
both languages. 100, lU. 

Naturalization. 

138. All persons who have been naturalized in any of tlio Colonies 
shall bo deemed to bo Jiatiiralized throughout the Ihiiom 42. 
Administration of Justice. 

139. ^ The ftdmhiiwtnitioii of justice througliout the thuon .simll 
be under the control of tlie Minister of State, in whom slnill be vested 
all powers, antlioritios, and functions whiesh Hhall at tlio ostahlisb- 
mont of tlio ’Union bo vested in the Attorneysd^ouera l of the Colon icis. 

108 , 379 . 

Existing Officers. 

140. ^ Subject to the provisions of the next suecauHling se(}t[oii, all 

offieors of tho public sovvico of the Colonicjs sluill at tli(\ ostabliHlnnent 
of the Union beooino oOicers of the Union. 78. 

Reorganization of Public Departments. 

141 . (1) As soon as possible after the ostablisluiuiut of the Union, 
tlio Governor-Genoraldn.Couneil sliall appoint a public sorvleo eom- 
inission to make rcoommciidations for such rcorgatiizution /tiid re- 
adjustment of the departments of tlio |iublie service as may bo 
necessary. The commission slmll also make reeonnnendations in 
regard to tlie assigimiont of ollieors to the sovenil provincijs. 

(2) Tho Govornor-Qonoral-in.Couneil may after sueh (Commission 
reported assign from time to time to oac?h province such o dicers 
as may bo necessary for the proper discharge of the serviiies I'csorvcul 
or delegated to it, and such ohieors on being so assigned shall boeoino 
officers of the province. :Penclmg the assignment of Biieli onieors, 

^ 8go section 1 of Act No. 8 of 1925, rogarcliog AfrikuanH, 

^ Ah ainomlod by sootioii I (1) of Act No. Sy of 192(1, 

^ Soa Boction 59 of Act No. 29 of 1912; soctioiia ll, 1), 10 of Act No. 99 of 
19H. ‘ 
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tho Govenior- General-in- Council may place at the disposal of the pro- 
vinces the services of such olTicers of the Union as may be necessary, 
(3) Tho provisions of this section shall not apply to any service or 
dcpartnioub under tho control of the Railway and Harbour Board, 
or to any person Jiolding office under tho Board. 

Public Service Commission. 

142*^ After the establish ineiit of tho Union the Governor- Goner al- 
iu-Conncil shall appoint a permanent public service commission with 
such powers and duties relating to the appointment, discipline, 
rotirornent, and super amuiation of public officers as Parlianiont shall 
determine. 108, 149* 

Pensions of Existing Officers, 

143. Any officer of tho i>ublic service of any of the Colonies at tho 

ostablishmont of tho Union who is not retained in the service of the 
Union or assigned to that of a province shall be entitled to recoive 
sucli polusion, gratuity, or other compensation as ho would have 
recoived in like circumstances if the Union had not been established. 
' 78, 152. 

Tenure of Office of Existing Officers, 

144. Any officer of tlm xniblic service of any of the Colonies at the 

osialdishmont of the Ujiiou who is retained in tho service of the 
Union or assigiKul to that of a province shall retain all his existing 
and accruing rights, and sluill bo entitled to retire from tho service 
at the time at whicli lie would have boon entitled by law to retire, 
and on tlio pensiem or retiring allowanoo to which ho would have been 
entitled by law in like ciroumatances if tho Union had jiot been 
established. 148. 

Existing Officers not to be Dismissed for Ignorance of English 
or Dutch . 

145. The services of officers in the public service of any of the 

Colonies at tho establishment of tho Union shall not be dispensed 
witli by reason of their want of knowledge of either the English or 
Dutch language. 148* 

Compensation to Existing Officers Who are Not Retained* 

146. Any x)onnanont oilicer of the Legislature of any of the 

Colonics who is not retained in the service of the Union, or assigned 
to tliat of any province, and for Avhom no provision shall have been 
made by sucli Legialaturo, shall bo entitled to such pension, gratuity, 
or oompensation as Parliamont may dotormino. 148. 

^ Sou Aoli No. 27 of 1923 j Aofc No. 29 of 191J{ a» amondod by Act No* 39 of 
1914. 
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Administration of Native Affaii's» &c. 

147. ^ The (jontrol iiiid admin i«tmUon of mitivo ailuirn and or> 

matters speeially or diO’oroiitiully alTcotiug Asiatics throngi)out tlui 
Union sluitl vest in tho Oovoni()rd)!cnoml”iii-O()uiicil, avIio HliaH exor- 
cise all Hpeoial powers in r^^gard to native adminisiautioii Ivitluu’to 
vested in the Governors of tho (Joloiilivs or hy i-hoin as 

supremo chiefs, and any hiiuls vested in tiie Gov(H’nor or (fovej'noj’ 
and Ji'xccutivo Council of any Colony foi* tho purposes of f(?H(a’Vos for 
native looiitions shall vest in tho (h)vorn()r-G<)iioral-in-C'uiincii, who 
shall oxerciHo all special powers in isolation to such rt^soiun^s as may 
liithcrto have been oxeroisablo by any such Govt^ruor oi' G'ovornor 
and Executive Council, and no lands set aside for the ncoupallon of 
natives wliioh cannot at tho ostahiishiiiout of tli(5 Union ho aJIonated 
except by an Act of the Colonial Legislature slndl bo alicaiated or in 
any way diverted from the purposes for whicJi they nm sot a.}mri; 
excoptundor tho authority of an Act of Parliamoat, 22,24, 446, 460. 

Devolution on Union of Rights and Obligations under Conventions . 

148. (1) All rights and obligations under any conventions or 
agreements wliich are binding on any of tho Colonies shall devolve 
upon tlio Union at its establishment. 

(2) Tho provisions of tho railway ngrooment betwcHui tho Covern- 
nients of the Transvaal, tho Cape of (Jfood Hope, and Natal, dated 
tho second of February, iiinoteon Iuin(b’(id and niiuu shall, us far as 
praotioablo, he given olToot to by tho Govonunont <.d‘ th(.> Union. 

42, 65, 78. 


PAH'r IX 


Nmv PiioviNcriiis and T.inmiT(.iiui<:u 


Alteration of Boundaries of Provinces. 

149. ^ Parliament may alter the boundaries of any ))rovinGo, divide 
a province into two or inoro provinces, or form a now i)rovineo out 
of provincos within tlio Union, on tho petition of the proviiiolal 
council of every province wlioso boundaries are alToctcd tiicj’oby. 

75, 79. 

Power to Admit into Union Territories Administered by British 
Soutli Africa Company. 

150. ^ The King, witli the advice of tho Privy Council, may on 
addresses from the Houses of Parliament of tlio Union admit into 

' SoG Act No. 38 of 1027. 

^ Soo South Africa Act Ainemlmout Act, 103d, (Appendix IX). 

^ SoG Boetion 10 of tho StatUa of tho Union Act, I03d (Api)Oudix VI1)» 
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liho Union the territories udininistered by the British South Africa 
( Joinjiany on snob terjus and ooiiditioiis as to re|msontation and 
otherwise in (^acli case as are expressed in the addresses and approved 
by tlK'- -King, and tlio provision’s of any Order-in-Coiincil in that 
helia irsluill luivo ofVect as if they had ])ogii oiiaotod'by the Parlianiout 
of the United Kingdom of Great Britain and Irohind. 244. 

Power to Transfer to Union Government of Native Territories, 

151. ‘ ';rhe King, with tho advice of tlio Privy Council, may, on 

arhlrosses from tho of Pariiainent of t)ie Union, transfer to 

tho Ujuou tho government of any territories, other than the terri- 
tories aebuinistored by tlic Britisli 8outh Africa Company, belonging 
to or under tho protection of His Majesty, and inhabited wholly or 
in part by natives, and upon such transfer the Governor- General-in - 
Comioil muy midert^iko tho govornmenb of sucJi territory upon tho 
terms and conditions embodied in the Schedule to this Act. 244, 

TAUT X 

. Amjondment of Act 

Amendment of Act, 

152. Parliament may by law repeal or alter any of tho provisions 
of this Act: Provided that no jn'ovision thereof, for tlic operation 
of which a definite ])oriod of time is proscribed, siiall during such 
period be repealed or altered: And provided further that no repeal 
or alteration of tho ])roviaioiis (jontained in this section, or in sections 
fhhiifdliTve and llmiy-^fonr (until tlK3 number of inenihors of tlio House 
t)f AsHoinbly has reaolmd tho limit tlicrein proscribed, or until a 
period of ton years has elapsed after tho oatablishmeni of tho Union, 
whieliover is the longer period), or in sections thirCy-five and 07 ie 
/mndred and f/drly-seveUf shall be valid unless the Bill embodying 
such ro]K>al or alteration shall bo passed by both Houses of Purlia- 
mont sitting together, and at the third reading be agreed to by not 
less than two-thirds of tlio total number of members of both Houses, 
A. Bill so passed at such joint sitting slaall be taken to have been duly 
passed by both Houses of Parliament. 

13, 74, 84, 99, 100, 102, 103, 109, 110, 153, 183, 232, 233, 238--42 

PAUU^ XI^ 

SurrLEMl^NTABY 

Short Title. 

153* This Act may be cdled as Ike South Africa Act, 1909, 

^ Hoc footnote p. 000. A<ldoil by Hocition 2 of Act No. 0 of 192C, Sco p. 
Ill fiupra. 
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SCHEDULE] 

1. After tho trans.ror of the gov( 3 rinnuiit of any ieriitory belonging 
to or under the ])rotection of .Hhs Mijeaty, tlio fjos^tn'iior-fhnKU'ahin- 
Council shall bo tho legislative authority, and may by |>ro(^laniabiou 
make laws for tlio peace, order, and good* gov(n‘i\inont of snoii (;(u*ri- 
tory : Provided that all such hiwH shall bo hihl bedbre botli IJ.ousoh of 
Parliament within kovoii days after tlio issue of tlio procdaination or, 
if Parliament bo not tJion sitting, witliin seven days after tlu^ Ix^gin- 
ning of tlio next session, and sliall bo elTootual unless u-iid until both 
Houses of Parliament shall by resolutions jwssed in th(^ samo sessio 2 i 
request tho Governor-Gonerahin- Con noil to nipeal tire sanu^ in which 
case they shall bo repealed by proclamation. 

2. Tlie Prime Minister shall ho <3liai’god with tho adiniiiistratiou of 
any territory thus transferred, and ho sliall bo advised in tlio gtjnoral 
conduct of such adiniiiistration hy a comniissiou consisting of not 
fewer than three members with a secretary, to bo appointed by tlio 
Governor-Genmihin-Council, who shall taho tho instructions of tho 
Primo Minister in conducting all oorrespondonco relating to tho torrb 
torios, and shall /iJso muloz^ tho liko {?ontrol Imvo oustody/of all oi) ioial 
])apors relating to the torritories. 

S, Tho mom hers of tho conunission shall bo appointed by tho 
Governor- Gonei*al -in -Council, and shall bo entitled to hold oUleo for 
a period of ton years, lint such ])oriod may lie oxtoiahul to siU!C(3Ssivo 
furtlier terms of live years, dlioy sliall each bo (mtith.Hl to a lixod 
anmuil salary, which sliall not be reduced during tho conilmianeo of 
their term of ollico, and. they shall not bo romovod from oHicc except 
upon addresses from both Houses of Parliament passed in tho same 
session praying for siioli romovah They shall not ho qnali/iod to 
bccoino, or to he, inombcrs of either House of Pa?lfniiU5nt. Ouc of 
tlio inombers of tlie commission shall bo appointed hy tiio (governor- 
Geuorahin-Counoil as vice-cliairman thereof. In oaso of tho absonoo, 
illness, or other incapacity of any inombor of tlio commission, tJio 
Governor- Goneral-in- Counoil may appoint some otlior lit and proper 
person to act during such absence, illness, or other incapaoity, 

4, It shall be the duty of tlio membors of tho commission to advise 
the Pnino Minister upon all matters relating to tho goncjral conduct 
of tho administration of, or tJio legislation for, tho said territories. 
Tlie Prime Minister, or otlior Minister of 8tato nominated by the 
Prime IVIinister to be liis deputy for a fixed jioriod, or, failing such 
nomination, tho vice-ehairman shall preside at all mootings of tlio 
commission, and in case of an equality of votes shall have a easting 
vote. Two inombera of tlie commission shall form a quorum. In ease 
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th(J commission shall cjonsist of four or more members, tlireo of them 
shall form a quorum. 

5. Aliy mom her of tlie commission who dissents from the decision 
ot a majority shall bo entitled to have tlio reasons for liis dissent 
recorded in tlie minutes of tlio conmiission. 

0. Whvi ni(vmbers of tluveommission sliall liave access to all olTioial 
])apoi\s (anicerning tlie territories, and tlicy may deliberate on 
matter relating tlioroto and ieiKhjr their advice thereon to tlie Prime 
Minister. 

7. Refore coming to a deoision on any matter relating either to the 
administration, otlior than routine, of the teiTitorics or to legislation 
therefor, the .Ih’iino Minister si i all cause the papers relating to such 
matter to bo deposited witli the secretary to the commission, and 
shall convoiio a mooting of the commission for the purpose of obtain- 
ing its opinion on such matter. 

8. Whore it ap^iears to the Prime Minister that the dispatch of any 
coinmtinioation or the making of any order is urgently required, the 
communication may bo sent or order made, although it has not been 

, submitted to a ineoting of the coinmi.ssion or deposited for the 
perusal of the members tlioreof. In any such case the Prime Minister 
shall record the reasons for sending the communication or making 
the (irder and give notice tlioreof to every member. 

9. I(:' the lk*imo Minister does not aecojit a recommendation of the 
(som mission or projiose.s to take some action contrary to their advice, 
ho shall state his views to the coiumiH.sinn, who shall be at liberty to 

on record tlio reasons in sujiport of their recoin mondation or 
advice, ^^’his reeonl sluill be laid by tlie Frimo Minister before the 
(lovornord'Joneraidn-Couneil, whose deoision in tho matter shall 
bo fmal. 

10. Wlieii the reoommendations of the commission have not been 
mxxipUKl by tho (kivomoMlouoi^ib 'm-Coimchy oiwiotioii iiotm s,ccor- 
daiioo witli their advice has been taken by tho Governor- General-in- 
Council, tho Primo Minister, if thereto requested by the commission, 
sliiill lay tlie record of their dissent from the decision or action taken 
and of the reasons thoroJbr before both Houses of Parliament, unless 
in any case the Govornor-Gonoral-in-Oouiicil sliall transmit to tho 
commission a minute rccortling lus ox^inion that tho jniblication of 
Hueh record and reasons would bo gravely detrimental to the xmblic 
in tores t. 

11. Tho Govonior-Goneral-in-Council shall appoint a reaident 

coinmissioner for each territory, who shall, in addition to siioli other 
(luties as ehaU bo imxiosed on Jum, annual estimates of 

rcveiiuo and oxjiouditure for such territory, and forward the same to 
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tliG fieorcfccary to the commission for the oonsiiicnitioii of the eoiu- 
mission and of tlio IMino Minister. A ]n’Oclanm.lioj\ slnill lx? issued ■ 
by the Govoz7ior-GonoiYibin-(>>uneil, giving to tlitJ provisions for 
revenue and expend itni’o made in the ostiiiiatc^ as finally approvixl 
by the Govorn()r- 01 eiierabin "Council the Jbi’cio of law. 

12. There shaH be paid into the Treasury of tlu^ Union all diithis 
of (jnstoms levied on dutiable artielos imported into and (?onsuni(Hl 
in the territories, and there shall be paid out ot Tre^asury annually 
to-wards the cost of administration of each t(a’ril;ory a. sum in rosptujt 
of such duties wluoli slniJt hoar to tiio total (ufstoriis r(?v(inue o/‘ (:ho 
Union in resj^cot of eaoli linaneial year tlu^ same [>ro portion ns the 
average amount of the eustoius revenue of sueli territoi’y for the three 
completed finaucial years last proeoding the taking elTeet of this Ac?t 
boro to the average amoinit of the wh()i(5 eustoins revenue for all the 
Colonies ami territories included in the Union received during the 
same period. 

13. If the revomio of any territory for any linaneial year sluitl ho 
insuffioient to moot the expenditure thereof, any amovmt iHKpurod to 
make good the deficiency may, with the approval of the Governor-- 
General -in -Council, and on sncii ternis and (3onditions ^.nd in suoli 
muimer as with tlie like ap])roval may bo direoted or pre.scnibed, bo 
advanced frojn the funds of any other toiuftory. In default of any 
such arraiigoment, tlio amount required to make good any siieti 
doficioiioy sluill bo advaneod by the Govornnu^nt of the Union, in 
case there shall bo a surplus for any tcvri’itory, suolt sur|)lus shall in 
the first instance be devoted to the repayment of any suniH proviouHly 
advanced by any othor ioirUory or by the Union ( kivornincrit l;<j 
make good any deficiency in the revenue of such territory. 

M. It shall not be huvful to alienate any land in IkvHUtoland or any 
land forming part of the native reserves in the Boclniunaland Lh'o- 
teotorato and Swazilanfl from the native tribes inhabiting thorn 
territories. 

15. The sale of intoxioating lictuor to natives shall bo proliihlted . 
in the territories, and no x^rovision giving faciiitics for introdiieing, 
obtaining, or possessing such liquor in any part of the ttyrritorics less 
stringent than tliose existing at tlie time of transfer shall he allowed. 

16. The custom^ wliore it exists, of iioldijig })itHos or oilier 
recognized forms of native assembly shall bo maintained in the 
territories. 

17. No differential duties or imposts on the prodiioo of the terri- 
tories shall bo levied. The laws of the Union relating to eustoms and 
excise sliall be made to apxily to the toiTitorie.s. 

18. There shall be fre^ intercourse for the inhabitants of the 
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t iu’ntorioH ^\n\h Mio vont of Hoiilh Africa HuI);icot to tliolaws, uicluding 
tho law9, of tho lit i ion. 

10. Siibi(M?t U9t\n) proviniotLs of tliis Schcdulo, all rovenues derived 
from any iorrii.ory ahaH bo oxpoiulod for and on behalf of such terri- 
l.oi’y: Provided (bat tlio (bnmnior-Genorabin-Ooiincil ma 5 '' make 
spcnaal proviHioii lor the airpropriniiion of a. portion of siicJi rovonuo 
an a (.'.ontriltu 1-ion towards tho oohIi of defonco a]\d other fior vices 
p( 5 rforino(l by tho Union for tho bonofit of tho whole of South Africa, 
HO, howov(n', that tha.t ooiitrilnitiouHliall not boar a higher proportion 
U) Uto i.otiil (a)st of Hueli hovvIooh tlian that wliieh the amount payable 
nnd(U’ paragraph 12 of tliis Ntdicdulo from tho Troasiuy of the Union 
towards tho cost of admiiiistnition of tho territory boars to tho total 
r oven no of tho Union on tho avomgo of tho throe yoavs 
immodia.tely ])rooeding ttio year Ibr whieh tlio oaiitrihutioii is made, 

20, 1?ho King may disallow any law made by the Governor- 
( '{(Mieral-in-Gounoll liy proedamation for any territory within one year 
from tho date of tlu^ proohvniation, and Huch diaullownuce on being 
marlo known by tlio ( lovornor-Gonoral by pi^oolaination shall annul 
d.he law IVoin t\m tlay when tho thsallowauco is so made knoAvn. 

21, I'lio ,meml)(M\s of tho (Jonnnission shall be entitled to such 
jionsions or siijx^i’ai muni-ion allowanees as tlio Goveriior-Genorabin- 
Council shall by proelainatioii provido, and the salaries and ponsioiis 
of smdi mombers and all other expenses of the comintssion shall bo 
borne by ib(^ t erriioriiis in ilie projiortion of their respootive rcvoimes. 

22, M'he j*lglits as {vxisling at- tlio date of transler of ollicors of tho 
public service cmployeil in any territory shaU remain in force. 

2lh VVhcri^ any apjieal may by law bo inado to tho King-huCouucil 
iVom any vouvl of ierriiories, svicli apjieal shall, subject to tho 
lirovisions of this A(d;., be made to tho AppelUito Division of tho 
Su])rom<^ Court ofHouth Africa. 

21:. Commission shall prcjiare an annual report on the terri- 
tori(w, Avhicli shall, when approved by tho Governor-Geiieral-in- 
Council, btUaid heforo both Uousijs of Parliamoiit. 

2r>. All Rills to nnimul or alter tho provisions of this Sohedule Bhall 
bo reserved for the signilication of Tiis Majesty's pleasure. 
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UNION OF SOU'IM i: AFIIKJA 
LETTERS PATENT ‘ 

IPassiqp ijKDjm Tirw Great Siuvi oe tiik Unjtmd Kinodom, vAm- 

KTlTUTINa THE OeFIOE OF GoVEaNOU-GEN E')HAh AND OoiMi^VAN- 
PER-IN-CltlEF OF TIIIO UNION 01'" SOUTII AFUrOA. 

Edward the Seventh, by the Grace oj God of the United Kinitdom of Great 
Brilain and Ireland and of the British Dominions beyond the Seas, 
King, Defender of the Faith, Em^niror of India. 

To all to whom these presents shall coyne. i 
Greeting. 

Whereas by an Act of Parliainonb pa.ssod on iJie Tmnitiotli day of ^ 
Septcmbor, 1009, in the nintli year of Oiiv reign, onMMod iAii A(d» to 
constitute the Union of Soutli Africa', it was enacted iJiat it Hhould 
be lawful for Us, witli the advieo of Our Privy Oomieil, to diKdave by 
IRoclamation tJiat, on and after a day tluu’cun appointed, not lafor 
tlian one year aftov tbo passing of that Act, Our Onion i(js of tlu^ ( Jape 
of Good Mope, Natal, the 'IMinsvaa], an<l tlie Oi’angc^ llivor Colony 
(horoiiiaftor called tlio Colonies), slundd ho unit(Hl in a legislatives 
imioii under one Government under the name of the Union of South 
Africa, and tJuit on and after tlie day appointed by such proclamation 
the Government and Parliament of tlie Union should luvvo full poAver 
and authority witliin tho limits of the Colonics, but that We might 
at any time after tho proclamation appoint a Govornor-Goiicrnl for 
the Union : 

And whereas Wo did on tho Seeond day of Dccomhor , 1000, by and 
with the advice of Our Pidvy Council, declare by Proclamation that 
on and after the Thirty-first day of May, 1010, tho Colonics sliould 
be united into a legislative union under one Govornmont under the 
name of tho Union of South Africa : 

And whereas by tho said recited Act it was further enacted that tho 
Governor-General shall be ai)pointcd by Us, and shall have and may 
exercise in the Union during Our iiloasiiro, but subject to tluit Act, 
such of Our powers and functions as We may bo plensed to assign 
to him, and that tho provisions of that Act relating to the Govei’nor- 
^ For ooniiTiission appointing iLo govomor-gonoml, soo ijwpm. Chap to i' IV (l)» 
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Gonoral shall oxtond and apply to the Governor- General for the time 
, being, or such person as We may apix)int to administer the Govern- 
ment of the Union : 

And wliereas We are desirous of making effectual and perma-ilient 
provision for the office of Governor- General and Commander - in - 
Cliiof in and over the Union: ** 

Now know ye that Wo do by these jn'esonts declare Onr Will and 
pleasure as follows: • 

I, '^riiero shall bo a Governor- General and Commander-in-Chief in 
and over Our Union of Soutli Africa (herein after called the Union), 
and appointments to the said office shall bo made by Commission 
under Our Sign Manual and Signet* 

And We do hereby authorize and command Our said Governor- 
General and Commander-in-Chief (herein after called the Governor- 
General) to do and execute, in duo manner, all things that shall belong 
to liis said office, and to tlie trust We have reposed in him, according 
to tlio several powers and authorities granted or appointed him by 
virtue of the South Africa Act, 1009, and of these present Letters 
patent and of such Commission as be issued to liim under Our 
Sign Manual and Signet, and according to such Instructions as may 
from time to time bo given to liim, under Our Sign Manual and 
Signet, or by Our Order in Our Privy Gounoil, or by Us through one 
of Our Principal Secretaries of State, and to such laws as are or shall 
horoaftor be in force in tlie Union. 

11} There shall bo a Great Seal of and for tlio Union, which the 
Governor- General shall Jmop and use for sealing all things whatsoever 
that shall pass the said Groat Seal. Provided that, until a Great Seal 
shall be provided, the private seal of the Cover nor- Goneral may be 
used as the Great Seal of tlie Union. 

III. WAiC) Governor- General may on Our behalf exercise all powers 
under the South Africa Act, 1009, or otherwise in respect of the 
summoning, proroguing, or dissolving the Parliament of the Union. 

IV. And Wo do hereby declare Our pleasure to bo that, in the 
'event of the death, incapacity, removal, or absence from the Union 

of the Govornor-Gcnoral, all and every the powers and authorities 
heroin granted to him shall, until Our further pleasure is signified 
therein, ho vo.sted in such person as may be apiiointed by Us under 
Our Sign Manual and Signet to be Our Lieutenant-Governor of the 
Union ; or if tliere sliall bo no such Lion tenant- Governor in the Union, 
then in sneh person or iiorsons as may be api)oiuted by Us under Our 

^ I?\>r warrant authorizing dio ubo of a groat sool for tlio Union, soe govern - 
mmit uotU‘c\ No. 4:22 of IIII L Soo Royal EKoeutivo Eunctiona and Soals Aofc, 
11);M (Appoudix VIJ I). * 
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Sign Manual and Signet to administer the Government of tlie same ; 
and in case there shall be no person or persons within the Union so 
apxiointed by Us, then in the Chief Justice of South Africa for the 
time being, or in case of the death, incapacity, removal, or absence 
from the Union of.tlie said Chief Justice for the time being, then in 
the Senior Judge for the time being of the Suiu'eme Court of Soutli 
Africa then residing in the Union, and not being under incapacity* 
Provided always that the said Senior Judge shall act in the adminis-. 
tration of the Government only if and when the said Chief Justice 
shall not be present within the Union and capable of ad min is tori ng 
the Government, 

Provided further that no such powers or authorities shall vest in 
such Lieutenant-Governor, or such other person or persons, until he 
or they shall h<ave taken the Oaths appointed to bo taken by tJio 
Governor-General of the Union, and in the manner i)rovicled by the 
Instructions accomxmnying these Our Letters Patent. 

V. Whenever and so often as the Governor- General shall be tem- 
porarily absent from the Union in xmrsiiance of any instructions from 
Us through one of Our Principal Secretaries of State, or in the execu- 
tion of any Letters Patent or any Commission under Our Sign 
Maiiual and Signet appointiiig him to be Our High Commissioner or 
Special Commissioner for any territories in South Africa with which 
We may have i^elations, or appointing him to bo Governor or to 
administer the Government of any Colony, xirovince, or territory 
adjacent or near to the Union, or shall bo absent from tlic Union for 
the purx^ose of visiting some neighbouring Colony, territory, or State, 
for a period not exceeding one month, tlion and in every suoli case 
the Governor- General may continue to oxeroise all and every the 
powers vested in him as fully as if ho were residing within the Union. 

VI. In the event of the Governor- General having occasion to be 
temporarily absent for a short period from the seat of Government 
or from the Union, he may, in every such case, by an instrument 
under the Public Seal of the Union, constitute and appoint any 
persons to be his Deputy within the Union diuhig such temporary" 
absence, and in that cax^acity to exercise, perform, and execute for 
and on behalf of tho Governor- Goiioral during such absence, but 210 
longer, all such powers and authorities vested in the Governor- 
General, as shall in and by such instrument be specified and limited, 
but no others. Every such Deputy shall conform to and observe all 
such instructions as the Governor- General shall from time to time 
address to him for his guidance. Provided, nevertheless, that by tho 
appointment of a Dexmty, as aforesaid, the power and authority of 
the Governor-General shaH not be abridged, altered, or in any way 
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affected, otherwise than We may at any time hereafter think proper 
to direct. 

Provided furth^ii that, if any such Deputy shall have been duly 
appointed, it shall not be necessary during the continuance in office 
of such Deputy for any person to assume the Government of the 
Union as Administrator thereof. ^ 

VII. And Wo do herebj^ recpiire and command all Our Officers and 
Ministers, Civil and Military, and all other the inlial>itants of the 
Union, to be obedient, aiding, and assisting unto the Governor- 
General, or, in the event of his death, incapacity, or absence, to such 
person or persons as may from time to time, under the provisions of 
these Our Letters Patent, administer the Government of the Union. 

VIII. And We do hereby reserve to Our.selves, Our heirs, and suc- 
cessors, full power and authority from time to time to revoke, alters, 
or amend these Our Letters Patent as to Us or them shall seem meet. 

IX. These Our Letters Patent shall bo xu’oclaimed at such place 
or places within the Union a>s the Governor- General shall think fit, 
and shall commence and come into operation on the day fixed by Our 
Proclamation for the establishment of tlie Union. 

In witness whereof We have caused these Our Letter.s to be made 
Patent. Witness Ourself at Westminster this Twenty-niatli day of 
December, in tlio Ninth Year of Our Reign. 

By \^^arrant under the King’s Sign Manual. 

Mum Mackenzie. 


APPENDIX VI 

ROYAL INS1;RUCTI0NS to the GOVERNOR-GENERAL 
UNION OF SOUTH AFRICA 

INSTRUCTIONS * 

Passed under the Royal Sign Manual and Signet to the 
Governor-General and Comhander-in-Chief of the Union of 
South Africa. 

Edward R. & I. 

Insiructioiis io Our Governor-General and Commander-in-Chief in and 
over Our Union of South Africa, or in his absence, to Our LienienanU 
Governor or the Officer for the time being administering the government 
of the Union. 

Whereas by certain Letters Patent bearing even date herewitli, We 
have constituted, ordered, and declared that there shall be a Gover- 
nor-General and Commander- in -Chief (therein and liereinafter called 
the Governor-General) in and over Our Union of South Africa (there- 
in and hereinafter called the Union) ; 

And whereas We have thereby authorized and commanded the 
Governor- General to do and execute in due manner all things that 
shall belong to his said office, and to the trust We have reposed in 
him, according to the several powers and authorities granted or 
appointed him by virtue of the said Letters Patent and of such Com- 
mifision as may be issued to him under Our Sign Manual and Signet, 
and according to such Instructions as may from time to time be 
given to him, under Our Sign Manual and Signet, or by Our Order 
in Our Privy Council, or by Us through one of Our Principal Secre- 
taries of State, and to such laws as shall hereafter be in force in thg 
Union ; 

Now, therefore, We do, by these Our Instructions under Our Sign 
Manual and Signet, declare Our pleasure to be as follows : — 

I, Our first appointed Governor- General shall, with all due solemn- 
ity, cause Our Commission under Our Sign Manual and Signet ap- 
pointing him to be read and published in the presence of the Senior 
Military Officer for the time being in command of Our Regular 
Forces in South Africa, and of such persons as are able to attend. 

IL The said first appointed Governor- General shall take the Oath 
of Allegiance and the OatSi of Office in the forms provided by an Act 
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pa8?5od m the Session holden in the thirty-first and thirt}^ -second 
years of the Reign of Her late Majesty Queen Victoria, intituled 
'An Act to amedd tiie Law relating to Promissory Oaths’; which 
Oaths the senior Chief Justice or Judge of the Supreme Courts of the 
Cape of Good Hope, Natal, ^ and the Trapsvaal, and the High Court 
of t)ie Orange River Colon}^ tlien ijresent is hereby req^uired to tender 
and administer unto him. 

III. Every Governor- General of the Union after the said first 
appointed Governor-General shall, with all due solemnity, cause Our 
Commission, under Our Sign Manual and Signet, appointing him to 
be Governor-General to be read and published in the presence of the 
Chief Justice of South Africa, or some other Judge of the Supreme 
Court of South Africa. 

IV. Every Governor- General, and every other officer api>ointed to 
administer the government of the Union after the first appointed 
Governor-General, shall take the Oath of Allegiance and the Oath 
of Office in the forms provided by an Act passed in the Session holden 
in the thirty-first and thirty-second years of the Reign of Her late 
Majesty Queen Victoria, intituled ‘An Act to amend the Law relating 
to Promissoiy Oaths ^ ; which Oaths the Chief Justice of South Africa, 
or some otlier Judge of the Supremo Court of South Africa, shall and 
he is hereby required to tender and administer unto him or them. 

V. And Wo do authorize and require the Governor-General from 
time to time, by himself or by any other person to be authorized by 
him in that behalf, to administer to all and to every person or persons, 
as lie shall think fit, who shall hold any office or place of trust or 
profit in the Union, the said Oath of Allegiance, together with such 
other oath or oaths as may from time to time be prescribed by any 
laws or statutes in tliat behalf made and provided. 

VI. And We do require the Governor-General to communicate 
fortliwith to the Members of the Executive Council for the Union 
these Our Instructions, and likewise all such others, from time to 
time, as he shall find convenient for Our service to be imparted to 
them. 

VII. The Governor-General shall not assent in Our name to any 
bill which We have specially instructed him through one of Our 
Principal Secretaries of State to reserve ; and he shall take special 
care that ho does not assent to any bill which he may be required 
under the South Africa Act, 1909, to reserve,^ and in particular he 
shall reserve any bill which disqualifies any person in the Province 
of the Cape of Good Hope, who, under the laws existing in the Colony 

^ Cf. Boetions 60 and 106 o£ the South Africa Aat, 1909, and the Status oS tho 
Union Act, 1034 (Appendix VII). 
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of the Cape of Good Hope at the establishment of tlie Union, is, or 
may become, capable of being registered as a voter, from being so 
registered in the Province of the Cape of Good Hc/po by reason of his 
race or colour only.^ 

VIII. The GoVei^nor-General is to take care that all laws assented 
to by him in Our name, or reserved for tlie signification of Our 
pleasure thereon, shall, when transmitted by him, bo fairly a.bstra()tod 
in the margins, and be accompanied, in siicli cases as may seem to 
him necessary, with such explanatory observations as may be 
required to exhibit the reasons and occasions for proposij^g siicli 
laws; and he shall also transmit fair copies of the Journals and 
Minutes of the i3roceedings of the Parliament of tlie Union, whicli he 
is to require from the clerks or other proper officers in that behalf, 
of the said Parliament. 

IX. And Wo do further authorize and empower tho Governor- 

General, as ho shall see occasion, in Our name and on Our behalf, 
when any crime or offence against the laws of the Union has been 
committed for wliich the offender may be tried within tlie Union, to 
grant a pardon to any accomplice^ in sucli crime or offence who shall 
give such information as shall lead to tlio conviction o{ tlie principal 
offender, or of any one of such offenders if more than one ; and, 
further, to grant to any offender convicted of any such crinio or 
offence in any Court, or before any Judge, Justice, or Magistrate, 
within the Union, a pardon,^ either free or subject to lawful condi- 
tions, or any remission of the sentence passed on such offender, or 
any respite of the execution of such sentence, for such iioriod as to 
the Governor-General may seem fit, and to remit any fines, penalties, 
or forfeitures which may become duo and payable to Us."^ Provided 
always, that if the offender bo a natural- born British subject or a 
British subject by naturalization in any part of Our Dominions, tho 
Governor- General shall in no case, except wJiero the offence lias been 
of a political nature, make it a condition of any pardon or remission 
of sentence that the offender shall be banished from or sliall absoi^t 
himself from the Union. i 

And we do hereby direct and enjoin that the Governor- General 
sliall not pardon, grant remission to, or reprieve any suoli offender 
^vitllOut first receiving in cases other than capital cases the advice of 
one, at least, of his Ministers. Whenever any offender shall have 

^ Cf. section 36 (1) of the South Africa Act, 1909, 

^ See section 282 o! Act No. 31 of 1917. 

^ See section 370 et seq. of Act No. 31 of 1917. 

* Cf, sections 47, 48, 49, 61 of tho Prisons and Reformat ories Act, 1911 

(Act No. 13 of 1911). 
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been condemned to suffei* deatli by tlie sentence of any Court, the 
Governor'General shall consult the ISxeciitivo Council uj^oii the case 
of such offender, submitting to the Council any report that may have 
been made by the Judge who tried the case, and, whenever it appears 
advisable to do so, taking measures to invite the attendance of such 
Judge at the Council. The* Governor- General shall not pardon or 
rei)rieve any such offender unless it shall appear to him expedient 
so to do, upon receiving the advice of the Executive Council thereon ; 
but in all cases lie is to decide either to extend or to withhold a pardon 
or reprieve according to his own deliberate judgment, whether Ihe 
members of the Executive Council concur therein or otherwise ; 
entering nevertheless, on the Minutes of the Executive Council, a 
Minute of his rca.sons at length in case he should decide any such 
question in opposition to the judgment of the majority of the Mem* 
bers thereof. 

X. Except in accordance with the i^ro visions of any Letters Patent 
or of any Commission under Our Sign Manual and Signet, the Gover- 
nor-General shall not, upon any pretence whatever, quit the Union 
without having first obtained leave from Us for so doing under Our 
Sign Manual^and Signet, or through one of Our Principal Secretaries 
of State, unless for the purpose of visiting some neighbouring Colony, 
Territory, or State, for periods not exceeding one month at any one 
time, nor exceeding in the aggregate one month for every year’s 
service in the Union. 

The temporary absence of the Governor-General for any period not 
exceeding one montli shall not, if he have previously informed tho 
Executive Council, in writing, of his intended absonce, and if he have 
duly appointed a Deputy in accordance with the above-recited 
Letters Patent, nor shall any extension of such period sanctioned by 
one of Our Principal Secretaries of State and not exceeding fourteen 
days, be deemed absence from the Union within the meaning of the 
said Letters Patent. 

^ Given at Our Court at Saint James’s, this Twenty-ninth day of 
December, 1909, in the Ninth Year of Our Reign, 
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APPENDIX VII 

THE STATUS OF THE UNION AUI’, 

NO, 69 OF 1934 

f '■ 

To provide for the declaration of tlie Status of the 
Union of South Africa; for certain amendments 
of the South Africa Act, 1909, incidental there- 
to, and for the adoption of certain parts of the 
Statute of Westminstea:, 1931, 

Whereas the delegates of His Majesty's Governments 
in the United Kingdom, the Dominion of Canada, the 
Commonwealth of Australia, the Dominion of New 
Zealand, the Union of iSoutli Africa, the Irish Free 
State and Newfoundland, at Imperial Conferences holden 
at Westminster in the years of our Lord 1926 and 1930, 
did concur in making the declarations and resolutions 
set forth in the Eeports of the said Conferences, and 
more particularly in defining the group oDsolf-govern- 
ing communities composed of Great Britain and the 
Dominions as ‘autonomous communities witliiii the 
Britisli Empire, equal in status, in no way subordinate 
one to another in any aspect of their domestic or external 
affairs, though united by a common allegiance to tlie 
Crown and freely associated as members of the British 
Commpnwealth of Nations ’ ; 

And whereas the said resolutions and declarations in 
so far as they required legislative sanction on the part 
of tlie United Kingdom have been ratified, confirmed 
and established by the Parliament of the United King- 
dom in an Act entitled the Statute of Westminster, 1931 
(22.Geo. V,c.4); 

And whereas it is expedient that the status of the Union 
of South Africa as a sovereign independent state as 
hereinbefore defined sliall be adopted and declared by 
the Parliament of the Union and that the Sontli Africa 
Act, 1909 (9. Edw. 7, c, 9) be amended accordingly ; 

And whereas it is expedient that the said Statute 
of Westminster, in so far as its provisions are applicable 
to the Union of South Africa, and an Afrikaans version 
thereof, shall Ido adopted as an Act of the Parliament 
of the Union of South Africa ; 
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Now, therefore, be it declared and enacted by the 
King’n Mof^t Excellent Majesty, the Senate and the 
House of Assembly of the Union of South Africa, as 
follows ; — 

1. In this Act the expression 'the South Africa Act* DenniUon. 
means the South Africa Act, 1909 (9. EUw. 7, c. 9) as 
amended from time to time. 

2 4 The FaTllament of the Union shall be the sovereign Union rariia- 
legislativo power in and over the Union, and notwith- sovereignly is-*^ 
standing anything in any other law contained, no Act uniou/*^^ 
of the Parliament of the United Kingdom and Northern 
Ireland passed after the eleven th day of December, 1931, 
shall extend, or be deemed to extend, to the Union us 
part of the law of tlie Union, unless extended thereto 
by an Act of the Parliament of the Union. 

3v The parts of the Statute of Westminster, 1931 Ai\opt\ooo( 
(22. Geo. V, c. 4) and the Afrikaan.s version thereof, set of 
forth in the Schedule to this Act, shall be deemed to be 
dri Act of the Parliament of the Union and shall be 
construed accordingly. 

4. (1) The Executive Govennnont of the Union in King to act 
regard to any aspect of its domestic or external affairs o'f ii]«i Soutu 
is vested in the King, acting on the advice of His 
Ministers of State for the Union, and ina}^ be adminis* 

tered by His Majesty in person or by a Governor- 
General as his representative. 

(2) Save where otherwise expressly stated or neces- 
sarily implied, any reference in the South Africa Act 
and in this Act to the King shall be deemed to be a 
reference to the King acting on the advice of his 
Ministers of State for the Union. 

(3) The provisions of sub-sections (1) and (2) sliall 
•not be taken to affect the provisions of sections twelve, 
foiwleen, twenty £i,xiA forty -five of the South Africa Act and 
tlie constitutional convention-s relating to the exercise 
of his functions by the Governor- General under the said 
sections. 

5, Section iiuo of the South Africa Act is hereby Amominie^a of 
amended by the insertion after the word 'iraiDlied* of south Africa 
the words — ■ 

' "heirs and successors” shall be taken to mean His 

Majesty’s heirs and successors in the sovereignty of 

the United Kingdom of Great Britain and Ireland as 


Amendment of 
sections 20 and 
44 of South 
Africa Act. 


Amendment of 
section 51 of 
South Africa 
Act. 


616 TPIE STATUS OF THE UNION ACT, NO. 69 OF 1964 

determined by the laws relating to the succession of 
the Crown of the United Kingdom of Groat Jbvitain. 
and Ireland’. * 

6. Sections twenly^six and forly’-four of the South 
Africa Act are hereby amended by the delotioii of tlie 
words ‘a British subject of European descent’ in x:>ara- 
graphs {d) and (c) respectively of tlie said sections and 
the substitution therefor of the* words 'a xiorson of 
European descent who has acquired Union nationality 
wliether — 

(i) by bii’tli or 

(ii) by domicile as a British subject or 

(iii) hy naturalization, or otherwise, in terms of Act 
40 of 1927 or of Act 14 of 1932.’ 

7. Section ///y-07ie of the South Africa Act is hereby 
amended by the deletion of the words ‘ of the United 
Kingdom of Great Britain and Ireland^ where they 
occur in the oath and in the affirmation x^rescribed by 
the said section, and by inserting the words 'King or' 
Queen (as the case may be) ’ immediately after the words 
‘His Majesty \ 

8. Section sixly-Jour of the South Africa Act is hereby 
repealed and the following section substituted tliere- 
for : — 

64, When a BiU is presented to the Gover- 
nor-General for the King’s assent he shall 
declare according to his discretion, but subject 
to the provisions of tins Act, and to such 
instructions as may from time to time be 
given in that behalf by the King, that he 
assents in the King’s name, or that he with- 
holds assent. The Governor-General may re- 
turn to the House in which it originated any ^ 
Bill so presented to him, and may transmit 
therewith any amendments wliich lie may 
recommend, and the House may deal with tlie 
recommendation . ’ 

9. Section sixty of the South Africa Act is 
South^Africa hereby amended by tlie deletion of the words ' or having 

been reserved for the King’s pleasure sliall have received 
his assent’. 

TiaSofSon'th Nothing in this Act contained shall affect the 

Africa Act not provisions of sectiou one hundred and six of tho South 


Repeal of sec- 
tion 64 of 
South Africa 
Act. 


'Boynl As- 
scut to Bills. 


Anieuilment of 




THE STATUS OF THE UNION ACT, NO, 69 OF 1934 017 

Africa Act, relating to an appeal to the Kingpin- Council, aavicted by this 
. or the provision{i of sections one Imndi'eil ami fifty and 
one hundred and^ftfhj-one of the said Act. 

11, (1) Sections eight and sixty -six of the South Ropeal of aec- 

Africa Act are hereby repealed. ^ Sa 

(2) Section sixty-five shrfll be repealed as from a date 
to be fixed by tlie Governor^General by proclamation 
in the Gazelle. 

12. Tliis Act shall be known as the Status of tlie short title. 
Union Act, 1934. 


SCHEDULE 

Statute oe Westminster, 1931 

(Sections 1,2, 3, 4, 5, 6, 11 and 12 of the Statute 
are enacted. See Appendix III.) 

The Status of the Union Bill was sent to the IGng with a submis- 
sion signed by the Prime Minister of the Union requesting the King's 
approval of the Bill. The submission, with the King's approval, was 
in the following form : 

Office of The Prdie Minister 

AND 

Jk'IiNisTER OF External Affairs. 

Capetown 

Approved 31st May, 1934. 

QEOBGIS 21 I. 

June 22nd 19Sd. 

General Hertzog, Prime Minister and Minister of External Affairs 
in the Union of South Africa, with his humble duty to the King, begs 
to submit to Your Majesty a Bill ‘to Provide for the declaration of 
the Status of the Union of South Africa ; for certain amendments of 
the South Africa Act, 1909, incidental thereto, and for the adoption 
* of certain parts of the Statute of Westminster, 1931' which His 
Excellency the Governor-General has reserved for the signification 
of Your Majesty's pleasure. 

Your Majesty's Ministers for the Union have given then.’ earnest 
consideration to this Bill and beg to submit that Your Majesty may 
be gi’aciously pleased to signify Your Majesty's assent thereto by 
making an endorsement to that effect either on this submission or 
upon tlie Bill itself. 

All of which is submitted by Your Majesty's 
humble^ and obedient servant, 

J. B. M. Hertzog. 
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THE ROYAL EXECUTIVE FUNCTIONS AND 
SEALS ACT, NO*. 70 OF 1934 

To provide for the King^s Acts as Hoad of tho 

Executive of the Ujiion, the use of Roj^al Seals 

in connection there witli and the vesting of certain 

functions in Union officials and bodies. 

Be IT ENACTED by the King’s Most Excellent Majesty, 
the Senate and the House of Assembly of tho Union of 
South Africa, as follows : — 

1 . (1) There shall be a Royal Great Seal of the Union 
hereinafter referred to as tho Great Seal, which shall 
show on the obverse the effigy of tho Sovereign, with his 
full titles as circumscription and on the reverse the coat 
of arms of the Union with supporters and the inscrip- 
tion * Unie van Suid- Afrika ’ and ‘ Union of South Africa ’ . 

(2) There shall be a Royal Signet (hereinafter referred 
to as the Signet) showing the reverse of tho Groat Seal 
with the Tudor Crown for crest and tlio King’s full title 
in Latin on the outer rim and the words ‘ Unio van Suid- 
Afrilco — ^Union of South Africa ’ on tho inner rim. 

(3) The Great Seal and Signet sliall be of a design and 
size approved of by the King and tho Great Seal sliall 
show the effigy of the Sovereign in such manner and of 
such design as His Majesty may be pleased to approve. 

2. In the case of a change ia the pci'son of the 
Sovereign the then existing seals shall be used until sucli 
time as new seals have been struck and put into use. 

3^ The Prime Minister of the Union or, in his absence, 
his deputy shall be the Keeper of the Great Seal and the 
Signet. 

4* (1) The King’s will and jileasure as Head of the 
Executive Government of the Union shall be expressed 
in 'svriting under his sign manual, and every such 
instrument shall be countersigned by one of the King’s 
Mnisters for the Union, 

(2) The King’s sign manual shall furthermore bo 
confirmed by tke Great Seal on all royal proclamations 
and he may, by pfoolamation, prosoribo from time to 
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time which other public inatruiiieuts heaving lua vsigii 
manual shall pass either the Great Seal or the Signet. 

(II) The KeejD?)!' of the Seals shall affix eith er the Great 
Seal or the Signet, as the case may be, to any instrument 
bearing tlie King’s sign manual and the coimtersig nature 
of ono of His Majesty’s Ministers of Sta\e for the Union 
and required to pass either the Great Seal or the Signet. 

(4) The x:)rovision^ of this section shall not affect the 
exorcise of the powers under sections twelve, fourteen, 
twenty and Jorty^five of the South Africa Act, 1909, by 
the lUng or tlia Go vez*noi'- General. 

5* (1) The Governor-Genoral-in-Coiineilmay byregii- Hnking nmi uso 
latiou xirovide for the making of wafer seals, represent- ?eproflSi1ug^ 
ing the Great Seal, of such material as he may deem 
suitable and prescribe the size of the cast to be used for 
that purpose. 

(2) The wafer seals made in pursuance of the pro- 
visions of sub-section (1) shall be kept by the Keeper of 
the Great Seal and may be used by him for sealing 
instruments which are required to pass the Great Seal, 
and instruments to which sucli wafer seals have been 
affixed shall be deemed to be suflicientl}’' sealed in terms 
of this Act. 

6.(1) Whenever for any reason tlie King’s signature Govemor- 
to any instrument requiring the King’s sign manual 
cannot he obtained or whenever the delay involved in 
obfcainhig the King’s signature to any such instrunient 
in the ordinary course would, in the opinion of the 
Governor-General-in-Council, either frustrate the object 
thereof, or unduly retard the despatch of X3ublic business, 
the Governor- General shall, subject to such instructions 
as may, from time to time, in that behalf, be given by 
the King on the advice of His Ministers of State for the 
Union, execute and sign such instrunient on behalf of 
His Majesty and an instrument so executed and signed 
by tlie Governor-General and countersigned by one 
of the King’s Ministers of the Union shall be of the same 
force and effect as an instrument signed by the IGng. 

(2) The Governor-GeneraTs signature on such an 
instrument shall be confirmed by his Great Seal of the 
Union and a resolution of the Governor-General-in- 
Counoil sliall be the necessary authority Jior aftixing the 
same. 
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VestiiiB of 7. In the absence of any Act of the Parliament of the 
KiSi^couicu Union providing otherwise, the powers of the King to 
of ‘uiutc^d be exercised by His Majesty in CounciPor by Order-in- 
mcm^n Gowr- Council, under Acts of the Parliament of the United 
nor*GcnCTiU'iri- Kingdom x^assed x>rior to the comnionoemeiit of tho 
Statute of WestTminster, 193’!, and extending to tlio 
Union as iiart of the law of tlie Uiuoii shall, in resj^oct 
of the Union, after the coiumeiicement of this Act, 
be exercised respectively by the Govcrnor-Gcneral-in- 
Coimcil or by him by Proclamation in tho Gazelle unless 
the Governor-Goneral-in-Goimcil decide that tho exi- 
gencies of the case require that tho jn’oeedure prescribed 
by such Acts be followed : Provided tliat the King-in- 
Couuoil shall in the latter case act or x)urport to act 
in respect of tho Uiiion only at tho request of the Prime 
IVIinister of the Union duly conveyed and it bo oxxu'essly 
declared in the instrument containing the King’s plea- 
sure that the Union has reexuested and consented to the 
King-in-Council so acting in respect of the Union, 
vgUng^oHunc. 8. The x^owors vested in, or duties imposed on, the 
funciioimricfi Lord Chancellor, a Secretary of State, a Commissionor 
ofUnHed Kin«^ of the Treasury, the Treasury, the Admiralty, tho Board 
/nc«uVJ;nlo« Trade, or any other functionary or authority of tlie 
fiinttionnriofl. United Kingdom under any Act of tho l^arliainont 
of the United ICingdom referred to in section seven, or 
under any rule, oixler or regulation framed thereunder 
shall after the commencement of tliis Act, in respect 
of the Union, be vested in or x:>orforined by such Minister, 
Bexmrtmeiit of State, functionary or authority in tlie 
Union as the Governor- General -in- Council may by i)ro- 
clamation in the Gazette designate. 

Sections 7 nnd 8 9. Sections seven and eight shall not apply to appeals 

to section 100 to the King-m-Couiioil under the xiro visions of section 
of South AUlca h'u^ulred ami six of the Soutli Africa Act, 1909. 

Short title nnd 10. This Act shall be known as the Royal Exeeutivo 

mentofAct, Functions and Seals Act, 1934, and shall come into 
operation on a date to be fixed by the Governor- General 
by proclamation in the Gazette} 

^ The Act eamo into force on Decombor 3, 1034:, by Proclama- 
tion Ko. 232 of 1034, dated l^ovembor 30, 1934. 
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SOUTH AFRICA ACT AMENDMENT ACT, .NO. 46 OP 1934 

ACT 

^ro amend and extend the provisions of section one hundred mid 
forty-nine of the South Africa Act, 1909. 

Be it enacted by the King's Most Excellent Majesty the Senate 
and the House of Assembly of the Union of South Africa, as follows: 

AmmdmeM of Seclion 149 of Soziih Africa AcL 

1 . Section one hundred and forty-nine of the South Africa Act is 
hereby deleted and the following new section substituted therefor : 

149. Parliament shall not — 

(a) alter the boundaries of any province, divide a pro- 
vince into two or more provinces, or form a new 
province out of provinces within the Union, except 
on the petition of the provincial council of every 
province wlioso boundaries are affected thereby ; 

(ft) abolish any provincial council or abridge the powers 
conferred on provincial councils under section eighty- 
five^ except by petition to Parliament by the pro- 
vincial council concerned.’ 

2. This Act shall be known as the South Africa Act Amendment 
Act, 1934. 

When introducing the above measure, the Minister in charge of 
tlio bill, Mr, 0. Pirow, K.C,, stated: ‘The juridical value of this bill 
is not great. Parliament can enact it with a majority of one and can 
recall it with a majority of one. But it is a declaration of policy and 
is of great moral value to the people who attach any importance to 
the retention of the provincial system.’ (House of Assembly, 
May 24, 1934.) 

Note : The Government announced its intention of introducing the 
Union Constitution Bill early in 1936. This bill aims at re-enaoting 
the Soutli Africa Act, as amended, as a schedule to the proposed act, 
in English and Afrikaans. This enactment will not affect the legal 
position as stated in this book. ^ 
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Abolition of rosorvation, 135, 243. 
Aocoptanco of troatios, 400, 602, 600. 
Actions — * 

against tlio crown, 173. 
govonimont, 173. 
province, 176. 

Acts of parliament, see Legislation, 
AclmiAistrativo law, 407. 
Aclministrativo tribunals, 407. 
criticism of, 419. 
immigrants' regulation, 409, 414. 
judicial control over, 416. 
minors' phthisis, 409, 413* 

Minos and Worlcs Act, 409, 413. 
Jlotor Carrier Transportation, 409, 
414. 

public service, 408, 412, 
railway servants, 408, 410. 
Administrator, see Promnces, 
Admiralty Acts, 136, 136, 657. 
Adoption of treaties, 135, 243, 490, 
602, 509. 

Advisory Council- 
early Cape, 8, 0, 10. 

South-West Africa, 617, 518, 
Advocates, 364, 382, 691. 

King's counsel, 128. 

Afrikaans language, 79, 100, 111, 619, 
698. 

A^iculturo, 142, 290* 

Alienage, declaration of, 164. 

Aliens, 160. 

deportation of, 171. 

See Nakiralizatdon, 

Allegiance, oath of, 103, 184, 213, 
216, 672, 607, 811. 

Alteration o! constitution, 28, 34, 74, 
84, 99, 109, 153, 666, 601. 
provisions ns to, 103, 183, 232, 238, 
sections entrenched, 76, 98, 111, 
197. 

Ambassadors, 494, 

Amendment of bills by senate — 
limitation on powers of, 224, 232, 
246. 

money bills, 14, 16, 223, 232, 246, 
676. 

of bills at joint sittings, 236, 676. 
Amendment of the constitution, 13, 
28, 34, 74, 84. 

of the provinces, 86, 92, 268* 
provisions as to, 99, 100, 102, 103, 
109, 

Rules of interpretation, 103,^163, 
232,660,801. 


Amendment of constitution (con/.) — 
sections ontronched, 76, 08- 103, 
111, 197, 183, 238. 

Amorienn constitution — 
broad outlines of, 73, 83. 
distribution of powers, 61, 
fundnmoutal notions of, 30, 313. 
Appeal— 

to privy council, 13, 78, 134, 136, 
244, 376, 688. 

See Courts, 

Appellate division, 357, 358. 

See Courts. 

Application of imporiol statutes, 99. 
Appointment — 

administrator, 316, 578. 

Soiith-Wost Africa, 517, 
governor-general, 117, 661. 
judicial ofTicors, 76, 377-81, 587, 
ministers of state, 139, 141, 562, 
public officers, 76, 662. 
Appropriation — 
acta, 166, 203. * 

bill.a, 16, 168, 223, 676. 
budget Speech, 223. 
committee of supply, 222. 
ordi nance, 31 G, 326. 
provincial, 320, 683. 
purpose to bo rocommondotl, 224:, 
683. 

railway, 223, 601. 

senate’s power of amendment, 223, 
232, 246, 676. 

South-West Africa, 621. 
Arbitration — 
industrial disputes, 646-7. 
intor-Common wealth, 606, 

Asiatics — 

agroomont with India, 109. 
control of matters affecting, 440, 
460, 699, 600. 
immigration of, 167. 

Indian agent-general, 170. 
position of, 167. 
repatriation of, 167. 
restrictions on — 
generally, 167, 446. 
property, 440, 

Assembly — 

first Capo Legislative, 12, 

See Gape of Good Hope, Gonstituen' 
cies. Franchise, Legislature, 
Natal, Orange Fiver Colony, 
Parliamcnl, South-West Afnca, 
Transvaal, 
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Attonioy-gGnoral, 379, fi08. 
.Attoriioya, 3r»<l:, 382, 691, 

’ ^Viidit — 

• inmucipal, 318,* 
provincial, 283, 684. 

Union, 108, 167, 69G. 
Andiior-gonoral, 1C 7, COO. 

Australian constitution, 83, ■ 

Automatic review of magistrates’ 
decisions, 305. 

Autonoiny, dominions ’ demand fot’, 
479. 

Basutoland, 534. 
administration, 535, 
coiirts, 535. 

Batavia, statutes of, C, 
BGchuanaland, 530. 
administration, 536. 
courts, 637. 

Besluifc of tho Volksraad, 34. 
Bi-cameral logislaturo, 36, 183, 
Bills— 

appropriation, 158, 223, 576, 
assent to, 77, 96, 134, 226, 243, 
. 611. 

‘deadlock’, 77, 183, 230-7. 
ontroncliod clauses, 98, 103, 556, 
601. 

money, 14, 168, 223, 232, 246, 675. 
Bloemfontein Convention, 27. 

Board — ► 

district, of Capo, 7, 
liarbours, advisory, 165. 
health, 203, 294. 
immigi'ants’ selection, 167. 
immigration appeal, 166. 
of orphan-ma>ster8, 8, 
railways and harbours, 163, 594. 
aliipping, 155. 

village managemont, 293, 294. 

See Local government. 

Bonds registration, 364, 398. 
Borrowing powers of provinces, 281> 
349, 582. 
bridges, 302. 

British — > 

nationality, 160. 
naturalisation, 161, 598. 
occupation of Capo, 8, 

. Natal, 20. 

OrangG Free State, 27. 

Transvaal, 36. 
subject — 

M.l?. must bo, 191, 671. 
senator must bo, 190, 606. 

Union national, 160. 

Biidgot, 223. 

Burgher council (Ca])o), 8, 

By-laws, 294, 
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Cabinet — 

appointment of members of, 17, 
139, 141, 662. 

exocutivo council and, 139. 
first, in South Africa, 17. 
miniaterial I'osponsibility, 17, 139, 
141. 

parliament and tho, 141, 143. 
politicH and tho, 143. 
responsible government, 16, 17, 18, 
139., 

Canadian constitution, comparison, 
61, 329, 

Capo of Good Hope — 

constitutional devolopinent, 4, 
crown colony govornmoiit in, 9. 
district boards, 7. 
districts of, 7. 
early govornment of, 6. 
law of, 6. 

legislation at tho, 6. 
education in province of, 288. 
governor of, 8, 9. 
judicial institutions in, 8, 353. 
local government in, 292. 
municipal institutions in, 292. 
statutes of, 6. 
supromo court, 8, 363, 356. 

See Provinces, 

Capo of Good Hope Constitution 
Ordinance, 1863, 1.3, 14. 

Capital cities of Union, 60, 06, 76, 324. 
Census, for electoral purposes, 196, 
570. 

Charter of Justice, 10, 354. 

Natal, 20. 

Circuit courts, 364, 357. 

Citizenship, common British, 160. 
Civil service, soo Public service. 
Coinage, 131. 

Colonial boundaries, 76, 79, 680. 

Laws Validity Act, 98, 90, 660, 
Colonies, former, 3, 41, 659, 

See specific subjects. 

Colour question — ■ 

franchise, 62, 196, 197, 109-204, 
608. 

generally, 430, 445. 

National Convention, at, 62. 

Seo Native, 

Coloured persons, 446, 
races, 446, 

See Native, 

Coloured Persons Bights Bill, 239, 
468, 

Commission — 

delimitation, 195, 609. 
governor-gonerars, 118, 119. 
nafllve affairs, 448, 002, 
jn'cvinoial finances, 72, 274, 283,592, 
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CornTnission (co^ifc.) — 
public Borvico, 149, 598. 
to govern native territories, 448, 
002 . 

to open parluunoufc, 21 ‘1. 
Commisaionors — 

delimitation, 195, 669. 

High, 406. 
native, 371, 003. 
nativo niTairs, 448, 602. 
public debt, 157. 

Commitfceo — 
executive, 310, 580, 

South AVost Africa, 517. 
of inanagomont {Natal), 10, 
of supply, 222, 
of ways and moans, 223, 
of whole liDUBD, 216, 
soloet, 217. 

See Provincial councils. 

Common law of South Africa, 383. 

See Roman-Duich lam. 
Commonwealth of Nations. 

►Soo hUer’imperial rclationski2>. 
Communication— 
between governmonts, 493, 
between houso.s of parliament, 230, 
with provincial government, ^lO- 

with South-West Africa, 493. 
Concibalion, industrial, siG-?. 
Consolidated RovemioEuud, 166, 591. 
Constituencies — 
delimitation of, 192, 194, 660. 
distribution of, 192, 670. 
number of, 192, 670, 
provincial, 195. 
quota — 

provincial, 195, 607, 579, 

Union, 193, 196, 567. 
redistribution of, 194, 667, 670. 
Constitution — 
alteration of, 83, 84, 103. 
Basutoland, 634. 

Bechuanaland, 536. 

Cape of Good Hope, 4, 
comparison with — 

AuBtralian, 61, 83. 

Canadian, 61, 329. 

Now Zealand, 330. 

Swiss, 321, 340. 

TJnitad States, 30, 61, 73, 83, 313. 
dominance of, 28, 34, 74, S3, 09, 
103. 

federal, 61, 86, 188, 312, 341, 
flexiblo, 28, 34, 74, 84, 99, 103. 
fundamental law of, 28, 34, 74, 83, 
99, 103. 

interpretation of, 103. 

^ making of, 46. 


Constitution (conh) — 

Natal, 19. 

national con volition, 58. 
provincial, 91, 258, 578. 

Oraiigo Froo State, 27. 

Ojuiigo liivor Colony, 36. 
South-West Africa, 512. 

Swaziland, 541. 

Tmnsvnal, 27. 
unified, 60, 84. 

Constitution * Ordinance Amondmonb 
Act, L872 (Capo), 17, 18. 

Constitutional dovelopmont, 3. 
law, natiiro of, 73, 82, 

Seo Conmitions c/ the coasiiiiitioH. 

Consuls, 495. 

Consultation, convention of, 487. 
system of, 487, 493. 

Controller and auditor-gonoral, 167, 
590. 

Conventions of the constitution — 
consultation with other meinbors 
of Commouwoiilth, 487. 
dissolution of parliament, 136, 245. 
ontronched clauses, 98, 102, 10!h 
oxtornal affairs, 480, 487. 
foreign affairs, 480, 487, 404. 
intorchango of views, "487. 
intor-imporial rolationship, 480. 
resignation of eabiaot, 136, 245. 

Council — 
advisory — 
burgher, 5. 

governor’s, 0, 8, 0, 10. 
South-West Africa, 517, 518. 
divisional, 291, 292, 341, 585, 
executive, 139. 
municipal, 291-4, 685. 
of eleven, 6. 
of India, 6. 
of policy, 3* 4, 6, 6. 
of Bovontoon, 6. 
provincial, 01, 258, 322, 678. 
town, 201-4, 1)85. 
village, 291-4, 

See Provincial coitncils. 

Courts — 

appeal, 367, 687, 588. 
appeal to, 80, 82, 423. 
appollato division, 357, 685. 

jurisdiction of, 357, 360, 600. . 
circuit, 364, 367, 586. 
incoino-tax appeal, 373. 
inferior — 

civil, 300, 369, 371, 373, 381. 
criminal, 366, 369, 371, 373, 381. 
Crown territories, 536, 637, 641. 
South-West Africa, 530. 
iuriadiGtiou ovor adminifltvativo 
tribunals, 416. 
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Coiivts (conL ) — 

» provincial divisions, 358, 364, 307, 
586. 

luagiBtvatea’ , 366 • 369 . 
native — 
appeal, 372. 
chiofs*, 371, 373. 
coinmiBsioiiors', 371, 373, 383. 
cUvorco, 372. 
hoadmoii’s, 371, 373. 
high, Natal, 22, 373.’ 
spouial criminal, 303, 440, 

justices of fcliG poaco, 360, 371, 
fiuporior — 
civil, 307. 
crimina], 303, 

Crowji torritorios, 364. 
jury trials, 364. 

Sowtli-Wost Africa, 530. 
suj)rcino co\irt of South Africa — 
appollato division, 357, .585, 686. 
circuit divisions, 367, 586. 
local divisionB, 367, 586. 
j:)rovinoial divisions, 357, 586. 
tablo showing divisions of, 368, 
374, 375. 
water, 373. 

Criino — * 

coinniifctcd abroad, 07. 
law of, 380, 

imnishinont, 305, 303, 300, 369, 371, 
373. ■ ^ 

Crowr^ the — > 

actions by and against, 173. 
ullogianco to, 103, 184, 213, 216, 
572. 

asHCnt to bills, 77, 96, 134, 226, 
243, 576, 611, Q12. 
authority of, 117, 125, 131, 487, 
562, 

divisibility of, 484. 
oxooutivo govornmont proceeds 
from, 116, 117, 139, 561. 
judicial powers derived from, 133, 
357, 656, 687. 

' logislativo funotiouB of, 1J.6, 217, 
600. 

personal union, 484. 
l)rorogativo of, 117, 125, 131, 487. 
right of veto, 77, 90, 134, 226, 243, 
577. 

‘tho King can do no wrong*, 173. 
Soo Prerogative, Qovernor-generaL 

Cj'owu colony — 

Cnjjo as, 91. 

dissatisfaction of settlors, II, 
ill Natal, 20. 

ill Orange liivor Colony, 36. 
in Transvaal, 30. 

Crown lauds, 398, 468, 460. 
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Crown territories 
634. 

Custom.s — 

confoTonco of 1908, 57. 
disputes ill former colonies, 49. 
preference, 497-9. 
tariff, 40, 57, 150, 497. 

Sot? Co7iventions of the cofislUulion, 

Death sontonco, 350. 

Debt— 
civil, 370. 

public, 157, 592. * 

commissioners, 157, 
of former cotQmos> 78, 593. 
of provinces, 281, 

Deeds registries, 354, 398. 

Delegated powers of provinces, 91, 
259. 

Delegation of oxerci.so of prerogative, 
^ 125, 128, 487. 

Delimitation commission, 195, 669, 

Departments of state, 142, 662. 

Deportation — 

from one district to another, 430, 
461. 

of aliens, 171, 
of British subjects, 171. 

Development — 

of constitution of Capo, 4. 
of dominion status, 479. 
of judicial institutions, 353. 

Di 2 )lomatio immunity, 495. 
Topresontation, 494, 505. 

Disngrooment between tho Houses, 
232, 570. 

Discrimination on grounds of colour, 
90, 266, 298, 446. 

Disputed election, 208, 668. 

Disputes, industrial, 546. 

Dissolution of parliament, 245, 663. 
of senate, 245, 563, 

Distribution of powers, 61, 64, 91, 
268, 322. 

Disunion — 
artidciality, 46. 
effects of — 
agriculture^ 61. 
fiscal policy, 49. 
labour problems, 61. 
legal system, 60. 
mining, 61. 
native problems, 61. 
railway rates, 48, 

Divisional councils, 20t-2, 342. 

Dominant constitutions, 61, 83, 84, 
103. 

Dominion status, 479, 666. 

DomiAions, 666, 566, 

See Ijiier4mperial relaiionskip. 
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Draft ordinances, 327. 

‘During His Majesty's ploasiiro’, 16- 
18, 140, 561. 

Dutch admiiiistration of Capo- 
conn cU of Eleven, G. 
of India, 6. 
of policy, 3, 4, ‘5, 6. 
of soventeen, G. * 

Dutch East India Company, 4-0. 
fundamental features of, 6, 

Duties — 

euatoms, 40, 57, 169, 407. 
piDferontial, 497. 

Eastern Districts court, 364, 356. 

Education — 
agricultural, 287. 

control of, by provinces, 287, 360. 

financing of, 286. 

higher, 287. 

native, 350, 474. 

religious, 289. 

state aided, 289. 

subsidies based on, 28G, 

teachers, 288. 

univorsitieSj 287. 

Elections — 

assembly, to, 204, 568, 
by-elections, 206, 
conduct of, 204, 508. 
disputed, 208, 568. 
expenses, 207. 
general, 668, 571. 
nomination day, 204. 
petitions, 209, 568. 
polling day, 205, 669, 
postal voting, 206. 
press clause, 208. 

oxoeutivo eommitteo, 310, 680, 597. 
provincial councils, 323, 579. 
senate, 188, 664, 607. 

Electoral divisions, 102, 569. 

See OonstUuencies. 

Electoral ofileor, 204. 

Electors, 200. 

See Franchise, 

Empire, see 2ntcr4inperial relation- 
ship. 

Employees' organkations, 646. 

Employers' organizations, 646. 

Entrenched clauses, 102, 103, 197. 
See Section 162 of South Africa 
Act, 

‘European*, 108, 204, 446. 

Exchequer account, 169. 

Excise, 169. 

Executive — 
eommitteo, 319, 580, 
administrative actions of^ 322, 
680. 


Executive comm it too (conL ) — 
constitution of, 310, 680. 
deadlock in, 334. 
decisions of, '^320, 580. 
duties of, 322, 580. 
election of, 310, 680, 697. 
features of, 321, 
party politics in, 332. 
powers of, 320, 581. 
proceodings of, 320, 581 . 
public dfiioora appointed by, 32 1 , 
581. 

quorum of, 320, 681. 
rofonn of, 337. 

rule of collective responsibility 
does not apply to, 321. 

South- West Africa, 617. 
vacancies in, 320, 580» 
voting in, 320, 681. 
council, 139. 
government — 
in early Capo, 17. 
of tho natives, 459, 
of tho union, IIC, 117. 

‘Exempted* natives, 28, 447. 

Exemption certificate, 26, 447. 

Expend itui’Q — 
provinces, 283, 583. ^ 

Union, 150, 502. 

External affairs — 

dopartmont of, 142, 493. 
uncon von tioiis in, 487, 

See Inter-impenal relationship, 

Extra-torritoriality, 97, 98. 

Favoured nation treatment, 407-8. 

Federalism — 

at national convention, 61, 
in constitution of provinces, 01, 85, 
188, 312, 341. 
senate, 85, 188, 341. 

Female suffrage, 204. 

Financial syatom of Union — 
appropriation, 165, 675. 
audit, 157, 696. 
aiiditoi’-genoral, 157, 590. 
consolidatodrovonuofund, 166, 591* 
controller, 157, 596. 
exchequer account, 150. 
expenditure, 150. 
general sinking fund, 157. 
income tax, 169, 
loan account, 168, 
native development account, 159, 
473. 

pension fund, 162, 167, 
provinces, relations with, 282, 692. 
public debt, 167, 503. 
eoinmisaionors, 157. 
account, 157. 
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Financial systom of Union (cotti.) — 
railways and harbours account 
166. 

railways and huH’hours fund, 156, 
591. 

capit al account, 156, 596. 
loans, 156. 

rovomio account, 156, 59'l. 
rovomio, 158. 

miscollanoous sourcps of, 159. 
public ostato, 169. 

R(nwi(30s, 159. 
taxation, 159. 
rovomio account, 166, 591, 

Binking fund, 167, 692. 

South-Woab Africa, 526. 
supply, 222. 
treasury, 166. 

uiiforasooji oxpondifcui’o, 166, 168. 
See ParliametUt Froxnnees. 

Fiscal policy boforo Union, 49. 
li’ishing, 304, 

Flags of tho Union, 171. 

Floxiblo constitution, 28, 30, 34, 61, 
73, 83, 98, 103. 

’Foreign affairs, soo IntcrAinperial 
relationsJdp, 

Forestry, 346, 348, 

FraiKjhiso — 

adult Kuropoan, 197, 198. 
coloured — 

(uu'ly Capo, 13, 

Natal, 20, 26. 
proBQiit day, 201, 668. 
outronoliod clauses relating to, 102, 
103, 197, 668. 
first Capo, 13. 

for oloction to nssombly, 204. 

provincial council, 323, 
native — 

early Cape, 13. 

Natal, 20, 22, 26. 
present day, 201, 6C8. 

Orange Free State republican, 28. 
problems at national convention, 
62. 

qualifications of olectors, 200, 508, 
at time of Union, 199. 
table showing, 199. 
registration, 204. 

South African Ilepublic, 32. 
South^Wost Africa, 524, 
voter’s rolls, 204, 
preparation of, 204, 

Women’s Enfrauohiseinont Act, 
204, 

Free trade within tho Union, 79, 697 , 
Froudo, J. A,, visit to Capo, 65. 
Fundamental laws, 18, 28, 30, 34, 61, 
.73/83, 08, 103. 


Fund — 

eonsolidatod iy 5 venue, 156, 591. 
general sinking, 157. 
native development, 159, 473. 
railways and harbours, 157, 593. 
provincial revenue, 282, 583, 

Game preservation, 304, 311. 

Glen Grey Act, 452, 470. 

Glen Grey District Council, 462. 
Gold tax, provincial, 276. 

Governor — ■ 

British, at Cape, 9> 

Dutch, at Cape, 0. 
of Natal, 20. 

as commissioner forZululaiitl, 
as supremo chief, 23, 24. 
of Orange River Colony, 37. 
of Tranavnul, 37. 

powers of, in former colonies, 70, 
662, 600. 

Govornor-gonoral — 
address to, from parliament, 228, 

242. 

appointment of, 117, 561. 
assent to bills, 77, 90, 134, 220, 

243, 611, 612. 
choice of, 117, 501. 
commission appointing, 118. 
deputy, 121, 661, 007. 
dissolution of parliamout, 136, 245, 

663. 

duties of, 125. 
legal statua of, 130. 
letters patent, 123. 
message from — 

assenting to bills, 226, 230. 
convening Joint session, 237, 
239. 

rocommonding amendments, 226. 
miniatera, appointment of, 16, 139, 
141, 562. 

advice of, 139, 141, 582. 
new position of, 119. 
officer administering government, 
121, 608. 
powers of — 

coiivoning parliament, 125, 210, 
663. 

dismissal of ministers, 18, 14 1, 
661, 

dissolving parliament, 130, 503. 
personal privileges, 134, 
prerogatives delegated to, 125, 131, 
608, 612. 

recommends supply, 223, 576. 
representative of tho King, 124, 
, 126, 131, 133, 138. 
reservation of bills, 95, 134, 243, 
677. 
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Govomor-geiiornl (coni.)- 

Iloyal Exocutivo Fimctiona and 
goals Act, floo Index of SUitutcs. 
royal inatrucfeions, 123, 010, 
salary, 134, 561. 
speoeli from tlirono, 213* 

Status of tho Uiuon Act, soo Index 
of Statutes, 

supremo cliiof of the native tribes, 
23, 460, 

tonuro of ofFico, 118, 601. 
Oovornor-Goiioral-iii-Counoil — 

ap^ointmont and removal of ofU* 
cors, 140, 609. 

assent to provincial ordinances, 
269, 684. 

meaning of phrase, 602. 
iiativo affairs, control of, 460, 600, 
statutory reforoncos to, 140, 561, 
562, 670, 6B4, 687, 000. 

Groat Seal, 101, 102, 112, 121, 124, 
607. 

Sod Royal ExecAitivc Funcliom and 
£?eais Act, Index of Staiuies, 
Groat Trolc, 27. 

Grey, Sir Goovgo, 53, 54. 

Guardians’ Fund, 370. 

Habeas corpust writ of, 424, 

Harhours — 

advisory board, 165. 
fthipping board, 155, 

Soo Raiht*ays and harbourfs, 

Hoads of power, boo i^roi;i'ncfa( 
councila. 

Health — 

authorities, 293, 294, 350, 
boards, 294. 
committees, 293, 

Heom radon, 7, 33. 

High Commissioner m London, 490. 
for South Africa, 38, 406, 534, 
for United ICingdom, 496. 

High court, see Courts, 

Higher education, 287. 

History of constitution, 3, 45, 
Honourable, titlo of, 120. 

Honours, 128. 

Hospitals, 290, 

House of Assembly, seo Asaemhly^ 
Parliament^ Legislat 2 i 7 -e, 

Houses of Parliament, see LegialakirCf 
Parliament, 

Immigrants, prohibited, 105. 
Immigrants’ Bogulation Act, 165, 
107, 171, 414. 

Immigration^ — 
appeal boards, 106. 

Asiatic, 106, 167. 


Imni igra t ion (eon I . ) — 
ortkors, 166. 

Quota Act, J 06, 

Imperial Conforofhu-), 486. 

Sco Inlcrdmpcrinl nlationshij}, 
Imporial Parlinniont — 

acts of, extending io Union, 99, 
‘ 656. 

legislation of, 94, 650, 

Status of tho Union Act, 101. 
Statute of Westniinstor, 100, 555. 
Implimt ] lowers of provincial council, 
204, 291. 

Inoidonial powers of pvovineinl 
council, 264, 201. 

Xnoomo — • 
tax, 159, 275. 
appeid court, 374. 

Indemnity, act of, 428, 429. 
Iivdopondenco of dominions, 4 81. 
Indians — 

agont^gonoval, 170. 
ugrcoinont, 109. 
position of, 167. 
restrictions on, 167, 4411, 

Soo AsUities. * 

Indivisibility of tho cro>vn, 484 , 
Tudufitrial 54{)’”7. 

Inferior courts, see Courts, 

Inland ro venue, 159, 

Instructions, lioyal, .123, 610. 
Inter-Colonial Council, 40. 
Intor-imporial rolutioiiH rojiort, 120, 
133, 135, 136, 138, 484, 487, 490, 
491, 499, r)00-.6, 510. 
latovdmpov ial rola tionshiyi— - 

arbitration, imperial tribunal, 606. 
coniinuuKUition — 

diplomatic channels of, 493, 
intor-iuiperUd, 487, 493. 
with foreign govonunouts, 493. 
with South-West Africa, 493. 
consultation, 487. 
diplomatio representation- — 
orodontials, 495. 
immunity, 495. 

ministors plonipotontiary, 404. 
treaties, at, 504, 505, 
foreign affairs — 

channels of communication, 406. 
convention of consultation, 487. 
diplomatio reinnsontation, 494, 
500, 504. 

intorchango of views, 487. 
Locarno Treaty, 490, 

High Commissioner — 

for tho Union in I,oJidon, 406. 
for tho United Kiiigiloin in 
South Africa, 38, 496, 534, 
procodeneo of, 496. 
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• Iijloi’-finporiul 
_ inipiM'ial t'onrnnaKHw, ‘185. 

' HlaliUM 

tlivinihility uf (Jio Onnvn, ‘IH-l. 
iitpialif.y (>f» 170. 
i^voluticMi cif, ‘170, -IHO*. 

181* 

ill inloriiationnl law, -IK I, , 
iiHMiihai’Hliip Ilf Mm Loiigua, 48;i. 

iMiiilri'nlily, -iH.j, 

IVuiraTmil.y, lOli), 171, IHO, fi()8. 
parsujuil nniiiii, 181 (n.) 
raan^nilinn of, 

WtaUiH of ilio ITuioii Act, 1081, 
HiH> hulc.v to hUuliUctt. 
troat'ioH- 

a(HJOptaiit*n of, 100, 602, fiOO. 
ailivn obligationa iindor, 100, 

noo. 

(^oiniiionaal, 107, 108. 
convmUiooa regarding, 187, 100. 
favoured nation timtinont, 407-0, 
form of, 100, fiOl, 
full pcncorw, h()(h 
LauHanno, 100, 503. 
l(ig/«latioii required, wlion, 502, 
‘500. 

Locarno, •190. 
multi-latoral, 502. 
negotiation of, 100, 504. 
})lanl])o(oniiarioH, 500, 505. 
raliib^ation of, 100, 501, 502, 500. 
i'oj>i'C«eiitatiou at conforoncca, 
501, 505, 
aignaturo of, 109. 
trade, 107, 108. 

Union, with Oorjnauy,' 502, 508. 
Versailles, 170, 483, 603. , 

Washington Disarmainont, o0.3. 
Tnlorior — 

(lopartinont of, 142. 
minister of, 142, 310. 

Inleviuil affairs of Union, 91, 142, 
470. 

International 181. 

Intia'iiretation of the constitution, 
105. 

Intoxicating liquor, natives and, 447, 
Ifll. 

Invalidity — 

Irrigation, 310, 350. 
of municipal by daws, 204. 

provincial ordinances, 91, 268, 
202, 322, 580. 

Joinl'r — 

rules and orders, 237, 239, 675, 
HittingH — 

under soction 03, 233, 237, 576. 
uiulor Hootion 152, 238, 001, 


INDEX 

dudgos — 

appellate division, 357, 585. 
appoinlnieiit of, 580. 
local divisions, 357, • 

})owor.s, inherent, 357, 377, 687. 
removal of, 307, 587. 
salaries, 378, 587, 

Judiuial power — 

Orange Froo Stale Eopiiblic, 30, 
South African Bopnblic, 33, 34, 
Union, 78, 87, 357, 586, 

Judiciary, soo Justice. 

Jnstieo — ■ 

administration of — 
ill Basutoland, 535. 
in Bochuannlaud, 537. 
ill SotitliAVe.sfc Africa, 520. 
in Swaziland, 541. 
administrative tribunals, q.v, 407. 
advocates, 354, 382, 591. 
appellate division — 
ostablishmonfc of, 367, 685. 
judges of, 367, 585,' 
jurifidiefc/on of, 357, 360-2, 590. 
quorum, 360, 689. 
seat of, 361, 689. 
attorneys, 364, 382, 691. 
attornoys-genoral, 379, 698, 
Charter of Justice (Cape), 354. 
circuit courts, 364, 357, 686. 
deeds registries, 397. 
dovolopinent of judicial institu- 
tions, 7, 8, 10, 364. 
onstern districts court, 366. 

local division, 359, 
evidence, introduction of English 
rules of, 364. 
heemradon, 7, 33, 364. 
high court— 

of Southern Rhodesia, 366, 361, 
376. 

of South-Wosfc Africa, 529. 

See Courts. 

income tax appeal court, 373. 
inferior courts, 360, 369, 371, 373, 
381. 

judges, q.v . — 
appointment of, 377, 687. 
salaries and pensions, 378, 687. 
juries, 364. 

justice of the peace courts, 3G0, 371, 
landdrost, 7, 364, 
magistrates, 366, 380. 
magistrates’ courts, 366, 369. 
master of the supreme court, 378. 
messengers of the court, 381. 
minister of justice, 379, 698. 
native — 

appeal court, 372, 
chief’s court, 371, 373. 


m 


93 . 

55 ; 

see 


3. 

of 

uid 


jred 


ties, 



630 INDEX 


Justice, native [cont .) — 

commissionor’s court, 371, 373, 
383. 

courts, 371, 373. 
divorce courts, 372. 

Natal native high court, 22, 373. 
potty, 371, 373.. 

pro-Union courts, 353, 355, 5^6. 
privy council, appeals to, 375, 388. 
prococluro, introduction of English, 
354, 

llnad van Juatitio, 353, 354, 
review, 366. 
ehoriffs, 381. 
solicitor.genoral, 380. 

Southern Rhodesia, High Court of, 

365. 301, 375. 

South-West Africa, q,v, 628. 
special criminal courts, 363, 440. 
special justice of tho ponce court, 
360, 371. 

superior courts of the Union, 350, 
680, 

appellate jurisdiction of, 364, 

686 . 

supreme court of South Africa — 
appellate division, 358, 685. 
jurisdiction, 368, 304, 307, 
f)W, 

criminal jurisdiction of, 303, 
first Capo supremo court, 7-10, 
363. 

judges of, 377, 587. 
local divisions of, 368, 580, 
provincial <U visions of, 368, 580. 
review of inferior court decisions, 

366. 

table showing various parts of, 
374, 376. 
water court, 373. 

So 0 Basulolandt Bechuanaland, 
South-We&t AfHc^i Swaziland, 

King, the— 

*ean do no wrong’, 173, 
common to all, 484. 
head of personal union, 482, 484, 
prerogative of, 131, 606, 607, 612, 
delegated, 117, 131, 606, 007, 
612. 

Royal Executive functions and 
Seals Act, see h\dBio of Statutes- • 
South Africa Act references, see 
Appmdix IV, 

Status of the Union Act, see Index 
of Statutes, 

King's eomisel, 128. 

Kingship, common, 484. 

KotzG, chief justice, dispute •with 
President Kruger, 34. 


Labour — 
civilized, 545. 
industrial disputes, 545. 
native, 445, 46 
party, 145. 
prohloms, 545. 
strikes and lock*outs, 545, 
trade unions, 545. 
wage regulation, 541), 
landdrosts, 7, 354. 

Land sottlomoiit, 350, 468. 

Land touuro — 

(loods rogistration, .354, 308. 
native, 460. 
tribal, 468. 

Language, oificial, 65, 59§. 

Lausaimo Treaty, 400, 503. 

Law— 

ooiixnion, of the Union, 383, 597, 
criminal, 380. 
native, 390. 

Roman 'Dutch — 

extension of, in Soutli Africa, 0, 
384. 

fenturoa of, 389. 

hituro of, 300. , 

origin of, 6, 380. 
present state of, 38^, 380, 306. 
principles of, 380. 
sources of, 380, 388. 
rule of — 

doparturos from, 435. 
redress for illegal arrest, 423, 551, 
right to porsoiuil freedom, 423, 
551, 

writ dt homine lihero exhibendOy 
424. 551. 

writ of kahma corpus, 424, 551. 
written and unwritten, 73, 74. 
See Legal ayateni of South Africa, 
statute, 307, 697. 

Laws — 

moaning of, in South African 
Rojiublic, 34. 

written and unwritten, 73, 74. 
League of Nations — 
and South-West Africa mandate, 
611, 

membership of, 481, 483. 

Legal system of South Africa — 
adminiatrative law, 407. 
administrative tribunals, 407, q,v, 
before Union, 386, 597. 
development of, 386, 
features of modern Roman-Dutch 
law, 389. 

influence of English law, 386. 
law of — 

contract, 393, 
crime, 389, 
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Legal systoi-n of Soutli Africa, law of 
— {cant,) 

* * delicts or wroiigs, 394. 
obligations, 393 . 
poraov\a, HBO. 
property, 392. 
succession, 394. 
torts, 394. 
native law, 309. 
procedure and ovidonco, 354. 
Iloman-Dutch law, 389. 

See Laiv. 
statute law, 397, 

Legations, 495, 490. 

Legislation — 

amondmonts made in each house, 
233. 

by provincial council, 258, 322, q,v. 

* bracket’, the, 233. 
cominittoo stage, 226. 
deadlocks, 232. 

disagreement between houses, 232. 
exchange of bills between bouses, 
230. 

first reading, 225, 
joint sitting — 

under section 63, 232, 236. 
under section 152, 233, 238. 
jnessagcj — 

from governor ‘general, 226, 239. 
0110 house to the other, 230, 
236. 

money bills, 14, 168, 223, 232, 246, 
r37 6, 

private bill, 227, 683. 

Private Bill Procedure Act, 1912, 
228. 

process of, 226. 

Proclamation — 
native affairs, 469, 460. 
tmltoi'les, 534, 

provincial council, by, 268, 322, 
q.v. 

public bill, 226. 
report stage, 228. 
second reading, 226. 
signature and enrolment of acts, 
244, 677. 

third reading, 226. 

Legislative assembly, see Assembly* 
Legislative council — 

Capo, 13-18. 

Natal, 20. 

Orange River Colony, 37, 
Transvaal, 37. 

Legislature — 
federal, 86, 
one chamber — 

ndvantagea of, 29, 186, 224, 
Orange Preo State, 29. 


Legislature, one chamber {conL ) — 
provincial, 91. 
subordinate, 88, 91, 
supremacy of Union, 83, 87. 

Colonial Laws Validity Act, 98, 
669, 660, 

former limitations on powers, 93. 
Statute of Westminster, 100, 665 ; 

aeo Index of Statutes. 

Status of the Union Act, see 
Index of Statutes, 
two chamber, 183. 
upper chamber, 186. 

advantages of, 186, 225, ^ 

weaknesses of, 186, 224. 

Loiters Potent — 

govornor-gonorars, 123, 606. 
granting advisory council, 9. 
representative govonunont, 13. 
responsible govommont, 16. 
providing for governnaont of 
Orange River Colony and 
Transvaal, 38. 

Licences — 
liquor, 286. 
provincial, 277, 
reserved to Union, 286, 287. 
revenue from, 277-87. 
trading, 279-87. 

Lieutonaut-govornop, see Gorntmt. 

Loan account, 150. 

Local- 

administration boards, 293. 
areas, 293. 

authorities, 292, 686. 
boards, 293. 
councils, native, 461. 
divisional councils, 292, 686. 
government — 
finance, 292. 

\?>gls\atlow of, 294. 
natives, 461, 4C4. 

South-West Africa, 626. 
health — 

authorities, 293. 
boards, 294. 
committees, 293. 
inatitutions, 291-4. 
legislation, powers of, 294. 

discrimination against coloured 
persons, 296, 298, 686, 
municipal counoilB, 291— 4r. 
power to trade of local authorities^ 
264, 298. 
town — 

boards, 291-4, 
councils, 291-4. 
village— 

pianagetueut boards, 291-4. 
councils, 291-4, 
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Local authorities, see Local. 

Local govornmoat, soo Local ^ Mnnid' 
2^alities, Native, l^rovincial coun- 
cil^ 

Locations, native, 298, 463, 471. 
Mogifltrates — 

appointment of, 366, 380. , 

courts, 309. 
pro-Union, 361, 3C3. 

South-West Africa, 530. 

]\Ianclatod Territory, 511. 

Sqo South-West Africa. , 

Markets,- provincial control of, 303. 
Martial law* 428. 

Merchant shipping legislation, J35, 
667. 

Miners’ phthisis hoard, 409, 413. 

compensation, 409, 413. 

Minos and Works Act, 409, 413. 
Jlinistore — 

appointment of, 17, 139, 141, 143, 
608. 

resignation of, 16, 17, 18, 142. 
right to sit in either house, 14, 141. 
See Cabinet, 

Ministerial responsibility, 17, 139, 
141. 

Missions, 467, 

Mist, Jacob de, at Cajjo, 8. 

Money bills — 

not to originate in senate, 224, 676. 
recommojnclation by governor' 
general, 222, 670. 
senate may not amend, 14, 16, 222, 
246, 676. 

See Bills. 

Money ordinances — 

recoraraondod by adinlnistrator, 
310, 327, 684. 

Motor Carrier Transportation Act, 
409, 414. 

Movement towards union, 63. 
Municipalities — 

different kinds of, 291-4. 
legislation of, 294. 
powers — 

different from provincial, 260, 
294. 

discrimination on grounds of 
colour, 296, 298. 

Natal- 

commit tee of raanagomont, 19, 
Constitution Act, 1893, 26. 
constitutional development in, 19, 
cro^vn colony government in, 20, 
francluBO in, 22, 26, 199. 

Native Code, 4G0, 461, « 

Trust, 471, 


Natal (can/.) — 
responsible govornmoiit, 25. 
Voltoaad of, 19. 

Zuhilaind, 21, 2i^, 

National Convention, 58, 

National pArks, 304, 31 L 
Nationality — 

British, 100, 698. 
loss of, 104. 

Union, 161. 

Native— 

administration — 

Act of 1027, SC30 r/’n6/e of Statutes, 
of justice (in Natal), 22, 25, 
of land, 408. 

of Ordinance, 1876, 1887 (Natal), 
22, 23. 

vested in govornor-gonoral-in- 
council, 24, 460, 000. 
aftairs— 

administration of, 469, 460. 
commission, 448* 
control of, 463, 600. 
oxocutivo administration of, 459, 
fiOO. 

govornor-gonoral as supremo ^ 
chief, 24, 460. 

vested in goverupr-gonoi’al-in- 
coxmcU, 24, 460, 000. 
amas — 

control of, 451, 

Orange Free State, 456. 
rosorvos, 466, 471. 
cliief — - 

appointment of, 462. • 
conforoncos, 440. 
court of, 371, 373. 
powers of, 462. 
supremo, 24, 460, 
code (Natal), 24, 460, 401. 
control of — 
curfew, 466. 

land odministratioii, 468. 
movements of natives, 404. 
passes, 464. 

Urban Areas Act, 463. 
commissioners — 
appointment of, 371, 373, 381, 
603, 

courts of, 371, 373, 381. 
courts^ — 

chiefs’ and headmen’s, 371, 373. 
Natal Native High Court,, 22, 23, 
373. 

Native Appeal Court, 372, 
Commissioners’, 371, 373, . 
Divorce Court, 372, 
customs and laws, 399. 

.dovolopment fund, 150, 350, 473. 
disabilities, soo Bestrictions, infra. 
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Native [conL ) — 

oxomption eertifieato* 26, 447. 
fmnohifio — 
early Cape, 

ontronehocl in cJonth Ait'icn Act, 
62, 67, 102, 197, 568. 

Natal, 20, 26, 190, 200. 

Native Fraiichiso Act, 1865, 26. 
problems of, 62, 07. 

Gleu Groy Act, 1894, 462, 470. 
Glen Groy District Comicil, 452. 
government by proclamation, 459, 
400, 600. 
labour — 

Native Service Contract Act, 
445, 447, 466. 
problems of, 646. 

and custom- — 
features of, 399. 
maxims of, 406. 
recognition of, 403. 
land — 

Act, 1913, 462, 408. 
individual tenure, 469. 
reserves, 456, 600, 

^ tribal tenure, 462, 468. 

legislation hy proclamation, 459, 
460. . 

local govornmont — 
district councils, 451. 
general councils, 452. 

Glon Groy Act, 462, 470. 

Glen Grey District Council, 452. 
local councils— 
district, 461. 
gonoral, 452. 

l^owors and dutie.s of, 461. 

• tatea loviod by, 462, 
revenue of, 461. 

Pondoland General Council, 464. 
Transkoian Territories General 
Council, 453 . 

United Transkoian Territories 
General Council, 463. 
mission stations, 467, 

Natal — 

code, 24, 460, 461, 
franchise, 20, 22, 26. 
native high court, 22, 23, 373. 
Native Trust, 471. 
reserves, 471, 472. 
supremo chief, 24, 460. 

Native Administration Act, see 
Index of Stidnies. 
native affairs cornmission, 448. 
native development fund, 159, 473. 
Native Service Contract Act, 466. 
Natives’ Parliamentary liop.ro- 
sentation Bill, 468. 
pass laws, 464, 


Native {cont .) — 
policy — 

different in each colony before 
union, 51. 

earliest beginnings of, o.* 
segregation, 469. 

problems, National Convention, at, 
62, 

liluropoan attitude to, 63. 
removal of, from particular district, 
433, 461. 
representation — 

gonoral councils, 462. 
in parliamont through nomkiated 
senators, 448, 664. 
native affairs commission, 448, 
reserves, 466, 471, 472, 600. 
restrictions — 

olectornl priviloge.s, 13, 20, 26, 
197, 199, 201, 448. 
freedom of movemont, 287, 447, 
463, 464. 

land ownership, 448. 
liquor privileges, 447, 464, 
pass laws, 464. 

Biotous Assemblies Act, 171, 436- 
8, 461. 

segregation, 469. 
supremo chief — 
governor-general is, 24, 400. 

Natal Native. Code, 24, 460, 
401. 

Nativo Administration Act, 24, 
460 ; see Index of ^Staintea. 
powers of, 24, 461. 
taxation — 

native development account, 159* 
473, 474. 

native development fund, 159, 
473, 474. 

provincial restriction on direct, 
277. 

tribal levies, 474. 

territories and protectorates, 63-4, 
601, 002. 
tribal — 
levies, 474. 

system, 462, 470, 474. 
tenure of land, 462, 470. 

Zululand Nativo Trust, 472. 
Naturalization— 

British, 160, 698, 
certificate of, 160. 
revocation of, 164. 

Union, 161, 

Neutrality, 481, 484, 487. 
No-eoiifidonco, vote of — 
administrator, 336, 
effpet on ministry, 16, 17, 18, 142. 
provincial executive, 339, 
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Non -Europeans — 

moaning of term, 204, 446. 

See Asiatics, Coloured persons. 
Native. 

Oath of allogianco, 103, 184, lil3, 215, 
572, 607, Oil. ^ 

Officer ndminiatoring tho govornmoiit, 
121, 601, 007, 008. ' 

Officers — 

of parliament, boo Parliainent. 
of provincial council, see Provincial 
coimcilif. 

of iho govGi'iYiuont — 
executive, IIG, 139. 
provincial, 319. 
public eorvants, 161, 662, 

Soo seruice. 

Official laiiguagea — 
ontronchocl, 66, 84, 698, 601, 
in public service, 162, 699, 

South- West Africa, 619, 

Orange Free State— 

Bloomfontoin Convention, 27. 
British occupation, 27. 

Britieh sovoreignty, 1848-64, 27, 
constitutional development, 27 , 
executive council, 27, 28, 31, 314. 
franchise, 28, 199. 
grondv^ot, 28, 
native — • 
courts, 31. 
laws, 31. 
rights, 31. 
supreme chief, 32, 
president, 29, 30, 
provinces, analogy with, 20. 
Volksraad, 28. 

Orange Biver Colony — • 

Crown colony government in, 36, 
franchise, 199, 200. 

Intor-Colonial Coimeil, 40. 
protection of natives in, 37, 
responaible government in, 37. 

See Orange Free State* 

Order in coimcil, 13, 74. 

Ordinances, see Proohicial councils, 
Oi’phaij-mastors, board of, 8, 

Pardon, 129, 612, 613. 

Parliaments 

appropriation, 223. 
assembling of, 210, 664. 
assembly — 

coimnittoes of, 217. 

(jonatitution of, 191. 
officers of, 219, 676, 
use of letters M.P., 184. 
assent to bills, 243, 

‘bracket*, the, 233. 


Parliament — 

chairman of conimittooa, 217. 
closuro, 221, 

eonuniftsiou to ppon, 213. 
committee — • 
select, *2 17. 

Btaiiding orders, 217. 
supply, 222, 
ways and moans, 223. 
whole bouse, 21(1. 
contonipt of, 221, 222, 263. 
deadlock bills, 232, 234, 676. 
disagrcoinont hous(3s of, 232, 676. 
dissolution of, 136, 246, 664. 
oxchungo of bills botwoou 1 louses, 
230. 

financial business of, 222, 676. 
functions of, 186. 
govornmoiit business, 220. 
guillotino, 321. 
joint sitting— 

disagreemoat (soctiou 63), 232, 
236, 667. 

ontroncliocl clauses (section 162), 
233, 238, 601, 
legislation, q,v. 

legislative powers of, 83, 666. 
limitations on sovorolgnty of, 93, 
660. 

mombors of — 

oatli to bo taken by, 184, 213, 67:5. 
payment of, 183, 674. 
qualifications of, 191, 671, 673. 
money bills, 223, 224, 232, 240, 
676, 676. 

rocommondod by governor- 
general, 223, 676, 670. 

8onato*s powers, 223, 224, 232, 
246, 676, 670, 
officers of- — 

chairman of committoos, 217, 
dork of tho house, 218. 
deputy — 
chairman, 217. 
speaker, 217, 672. ‘ 
gentleman usher, 218. 
president of senate, 218, 606. 
sorgeant-at-anns, 218. 
speaker, 216, 217, 671. 
opening of, 2 12. 
organization of, 216. 
powers, legislative, 23. ’ 
powers and privileges, -249. 
private bills, 227, 683. 
process of legislation, 226, 
proclamation — 

dissolving, 248, 604, 
proroguing, 247, 604. 
summoning, 211, 604. 
proroguing of, 247, 664. 
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I^nrliamoni {conL ^ — 
jHiblic bills, 22 fi. 
riiloa of xjrococluroj 210, 575. 
souttto, ^ 

HjKioch from throiio, 213, 2Vl. 
Hunimoiuiig of, 2U, 504; 

Soo Lcf/ifilalion, Senate^ XJpjJer 
House, Leffislfilure* 

Tarty system, 143. ’ ^ 

Pass laws, 464. 

Passports, 132, 

Poorago, 68, 128. 

■Poosions — 
judges, 378. 

XHiblio Rorvauts, 78, 152, 599. 
Porsonal luiiou, 482, 484. 

Potition of right, 173. 

Placaata, 5. 

Polities, 103. 

Pondolaiid, 454. 

Porta, SCO Harbours. 

Postal voting, 206, 

Pounds, 303. 

Powers — 

distribution of, 86, 91, 268. 
oxocutivo, 110. 

of local councilft (iiativo), 461. 
of nuinioii:^ilitios, 294. 
of parliamont, 83, 249, 575. 
of proviucoa, 91, 258, 582. 
of su promo ohiof, 24, 450, 400. 
Procodoiico, order of, 129, 

I’roforouco, 497, 408, 499. 

Prorogativo, lloyal — 
elassifieutioii of, 131. ' 

dologatod 1-0 govovi\or-genoral, 126, 
131, 607,608, 012. . 
law ill Dominions, 131, 132, 
privy council, ap^ioal to, 376, 688, 
Proaidont — 

OraiigG Proo State — 
olocUou of, 20, 30. 
position of, 29, 30. 
powers of, 29, 30, 

South African Republic — 
olootion of, 32. 
position of, 32. 
powora of, 32, 

United States, 31, 313. 

Press — 

parhainontavy oloofcions, 208, 
RiotouB Asaomblios Act, 438, 
Prime minister — 

ndvisos governor 'gonoral, 146. 
chooses cabinet, 146. 
first use of phrase, 17. 
pxivato bills, 227 , 

Privy council, aiippals to, 375, 588, 
Proclamations — 
curfow, 406. 


INDEX 

I Proclamations (cow/.) — 
election — 

assembly, 206, 
senate, 189. 
dissolution — 
assembly, 248. 
senate, 248. 
logislation by-1- 

imtivo fthairs, 469, 460, 461. 
native torritorios, 534, OOl, 602. 
jiroroguing parliament, 247. 
summoning parliament, 211. 
tribal levy, 474. 

Property — 
law of, 392, 
qualifications — ■ 
early Capo electoral, 13. 
sjonato, 190. 
upper house (Capo), 13, 
upper house (Natal), 26. 
Volksiuad — 

Orange Free State, 31, 

South African Republic, 32, 
Proportional vopresontation — 
election to senate, 189, 597, 
provincial executive, 319, 597. 
Provinces — 

administrator, 312, 333-6, 678. 
appointment, 315, 310, 578. 
control of, 316, 

oxeciitivo committee in, 320, 680. 
powers, 315, 581. 
removal of , 315, 578. 
salary, 316, 310, 578. 
borrowing powers of, 281, 349, 682 
comparison — 

Australia, 321. 

Canada, 328. 

New Zealand, 329, 

Switzerland, 314, 321. 331, 340. 
control of — 
by parliamont, 270. 
by Union government* 260, 684. 
councils of, see Provincial councils, 
criticism of provincial system, 328, 
discussion on, at national conven- 
tion, 64. 

education, control of, in, 287, 
executive committee — 
comparison with— 

cabinet — Australia, 313, 361; 
Canada, 313, 316,' 321, 328 j 
New Zealand, 329, 
executive — Orange Free State, 
314 ; .responsible, 321 j South 
African Bepiiblio, 314. 
Switzerland, 314, 321, 331, 
340, 

constitution of, 319, 680. 
^powers of, 320, 321, 680, 681. 
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ProvbcGS, axccutivo commit too 

quorum, 320. • 
rojr|oval, 320. 
salary, 320. 

featutoa o£ oouatitutiom o£, 312. 
federal eharacfcoristics of, 01, 80, 
188, 313, UW 
finarieial — 

IXolatioiis Acts, 274 j Boohidex of 
iSlatiites, 

relations with XTnioii, 81, 281. 
system of, 281. 
govenimGiital organa of — 
flclministrator, 312, q.v. 
executive committoo, 319, g'.t*. 
provincial coimoil, 322, q,v, 
rovonuQ, eoiu'ces of — 
assigned, 386. 
s\ibsid\<Sa, 284, 
taxation, 374. 
transferred, 284. 
taxation, 274, 281, q.v. 

Provincial ftclministration — 
actions by and against, 176. 

See Provincial councils. 

Provincial councils — 
appropriation, 326. 
assent to ordinances, 259, 327. 
authority of, 91, 369. 
coinmittoos of, 326, 326. 
constitution of, 322. 
control — 

by Union Parliament; 270. 
by Union govornmont, 2G0, 
dissatisfaction with, 328. 
dissolution of, 324, 
duration of, 324, 360. 
olcctiona for, $23, 
legislative powers, 91, 250; see 
potvers, infra, 

money ordinances, 319, 327. 
nature of, 269. 

not delegates of parliaiuGut, 260. 
officers of, 326. 

Ordinances'-- 
appropriation, 320. 
assent to, 327, 
invalid. 91, 268, 262. 322. 
promulgatioii, 269. 
ropugnatvt to acts, 61, 263, 276. 
party politics in, 331-6. 
powers of — 
agriculture, 290, 682. 
borrowing, 281, 682. 
bridges, 302, 682, 
eharitable institutions, 200, 682. 
odiication, 287, 682. 
financial matters, 273, 682. ^ 
fishing, 304, 682. 


Provincial counoila.^owGi’a id — . 

game prosorvation, 304, 3iJ, 682, 
hospitals, 290, 682. 
iiicidontal, 204, 291. 
legislature, 01, 269. 
lieortCQki 277, 287. . 
local — 

.govornmont, 291, 582, 
niattors, 306, 683. 
works, 361 , 682, 
niarkotH, 303, 682, 
municipal govornmont, 291, 692, 
‘private’ umtl.ors, 30(i, 683, 
proliibitoiy, 274, 683. 
puniflhiuont, 305. 
ronsonublonoss of exorcise of, 
200 . 

roads, 302. 
taxation, 273, 682. 

\uu‘oflsoiiablo oxoroifto of— 
colour discrimination, 267, 298. 
oppressive, 260, 
unjust, 266, 
procoedinga in, 326. 
qualificatioirs of members, 323, 
679. 

rules of dobnto, 326. 
sessions of, 324, 679. ^ 
status of, 340. 

Ih'ovinoiul fiiuuicoa — 
assigned rovoniics, 286. 
control of l)y Union govornn^ont, 
281, 349. 

oxpondituro, 320, 683. 
inoouio tax, 276. 
personal tax, 274, 
vovouuo — 
ussignocl, 286, 

ordinary taxation, 273, 280, 
subsidies, 284. 
transforrod, 284. 
taxation, 273, 281. 

Provincial quota, in eon.stitnouoios, 
72, 323, 667, 670. 

Provincial rovonuo fund, 282, 683, 

Provincial system — 
abolition of, 340. 
comparison with — 

Australian states, 313, 321. 
Canadian provinces, 313, 316, 
321 , 328 . 

New Zealand system, 329. 
Switzerland, 314, 321, 331, 340. 
criticism of, 328. 
deadlock in, 333-6. 
fedoration, 61, 86, 18g, 312, 341. 
nature of, 369, 312, 
reforai of, 336. 
weakness of, 332, 337. 
working of, 328, 330. 
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rublm-- 
biUn, 220, 
dobt, ir»7. 

del conuuiftf^ion ^ (>7 , <% 

hoabb, tblO. 

ollic^oi’s, BOO fservice, injm. 

Hot) OJflr.erf}, 

Bovvioo — 

atlviHory oouticib Ibl. 
a|ijK)intiiionii ig, lt)l, fi03. 
oivii liability ol’ jnonVborH, 177. 
oom'iniamoii, 10^), 141), 

(liHuipliiio, 412. 

(linniiHBal, 1/52, 4.10» />02. 
(liviBit)iis of, 149. 
odioial laaguagoH in, 1/31, 508, 
500. 

poiiHions, 78, 152, 500. 
proviiiooB, J120, 323, 581, 

South -WoBt Ah’ioa, 519. 
voatod riglits at time of union, 
148, 599. 

Qualifications— 

aasombly, iOl, 571, 575. 
oxociitivo cointuit too, 310, 
fiuncbiHo — 

asaoinblj^, 107, 109, 204, 568. 
European, 107, 200, 568. 
fonuilo, 204. 

non-Europoan, 109, 201, 508. 
sonata, 188-90, 504, 573. 
ininiBtors, 141, 5tl2. 
provincial council, 323, 579. t 
Boiinto, 190, 504, 5(55, 573. 
Quitront, 473. 

Qiu^ia — 

iiumigrailou, 106. 
provincial oloctoral, 72, 323, 667, 
570. 

Union doctoral, 72, 507. 

Unco discrimination, logislation, 90, 
^ 206, 298, 440. 

Bailways aiul harbours— 
nceoxmt, 150, 591. 
administration, 154, 504, 
audit, 158, 596. 
board, 154, 504. 
budget, 223. 

capital account, 150, 505. 
construction, 1/33. 
disciplinary board, 411. 
fund, 157, 691. 
maiiagomont, 153, 154. 
niinlstor of, 154, 
pro-Union problems— 
agroomont of 1909, 65. 
competition, 48. 
co«iiforonco of 1008, 57, 


Railways and havbouva, pro-Union 
probloms (con^.)-^ 
SoIbornoMomorancluin, 48. 
Treaty with Portugal, 1S84, 49. 
unification, effect of, 48, 
rates, 154, 694. ) 
regulations, 154, 410. 
rov»oniio, 150. 

BOL'vmxts — 
appointment, 154. 
discharge, 410. 
niisconducb, 410. 
pensions, 78, 153, 
trnme, 153. 

Roforendum in Natal on JJnion, (]Q. 
Registrar of deeds, 364, 398. 
Rogulations — 
railway, 408. 
statutory, 407. 

Bomoval from any area of person, 
436,461. 

Hopatriation of Indians, 09, 

Bopoal of seotions of South Africa 
Act, 98, 104. 

BopTDSontativo government' — 
efforts to obtain, in Capo, 11, 12, 
failure of, in Cape, 15. 
grant of, to Capo, 12, 

Natal, 20. 

BopubUc, 600 Orange Free Slate, 
South African liepublic. 
Bopugnauoy — 

of ordinances to Acts, 91, 203, 270, 
583. 

to imperial logislation, 98, 65Q. 
Reservation of bills — 
native territories, 605. 
previous position, 05, 577. 
status of the Union Act, 136, 243. 
Resolution — / 

of governor -general- in-coimoil, 317. 
of parliament, 102, 238, 242. 

on entrenched clauses, 102. 
of '^olksrnad, 34.^ 

Responsible oxeciitivo, 321. 
Rospousiblo government — 
beginning of, 16. 
essential featuu'o of, 16-18. 
granh of — 

Cape, 16. 

Natal, 26.^ 

Orange River Colony, 37. 
Transvaal, 37. 

Rovonuo, see E-inonctal System of 
U 7 tion, Frouinces, Provincial 
Finances. 

Review — 

automatic, of magistrates’ dcci- 
• sions, 305. 

Solborne, 46. 
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Rights of offlcora at thuo of Uuiou> 
148 , cm. 

Rigid oouBtifcutiona, 28, 84, 74, 84, 
90? 103. 

Riotous Aesoinbiios Acts, 171, 430, 
401 . i • 

R,ond Tmnapor tut loll Board, 400, 
414, * 

Roads — 

divisional council, 302, 
imun> 302. 

provincial powora, 302, 3»0. 
Roni^,n*Duteh law^ — 
cxtoiision of, 380, 
foatiiros qf, 380. 
future of, 390, 
introduction of, G, 380- 
law of — 

contract, 393, 
crimo, 389, 
doliots, 394, 
persons, 380. 
property, 392, 

BUccossioii, 394. 
origin of, 0, 380, 
present state of, 383, 389, 396, 
principles of, 389. 
sources of, 386, 388. 

Royal Executive Functions and Seals 
Act,, see hiclex of Statutes, 

Royal inatinictions, 12fi, 131. 

Royal Prerogative, see Prerogative. 
Rule of law — 
departures from, 43C, 
redress for illegal arrest, 423, 
right to personal freedom, 423. 
writ de homme libero exhibc7ido, 424, 
561. 

writ of habeas corpus, 424, 551. 
Rules — 

parliament, 210, 576, 
provinoioil coiuicil, 325, 

Salary — 

, Judges, 378. 

mombors of parliament, 183. 

Seat — ' 

of government, 00, 65, 76. 
of logislatiu'o, 60, 66, 76, 
of provincial capitals, 324. 

Schools — 

agricultural, 287, 348. 
boai’ds, 287-9, 
native, 474. 
state-aided, 280. 
system of, 287. 
technical, 287, 348, 

Secession, 484, 

Solborne, Lord — ♦ 

as high commiaaionor, 30, 46. 


SoUuu'no, T/urd (conf.)— 
dispatch, 45, ' 

roviinv, 45. 

flelo(Jl<^ooinmitrtioH, 217. 
Solf-govoniinont, gpuit of, 12 *37, 
liloo RcprvmUatiim add Respousibl 
Govmwwfit. 

Senuto — 
clerk of, 218. 
cormtitutiou of, 188, 501. 
diBsoluUou, 215, 503. 
olectioii to, 188, 564, 597. 
fodoml oloinont in, 188, 312, 341. 
gontloman vislior, 218. 
mombors of, 188, 190, 501. 
itiouoy bills, 223, 224, 230, 248. 
nominated niombers, 188, 504, 
oHicors of, 218. 
procedure in, 224, 
proclamation — 
dissolving, 245. 
elections to, 189. 

property cpiuliiications, 190, 504. 
quaiifleations, 190, 565. 
vacancies, 189, 504. 

Sonatoi* — • 

disqualifications of, 190, 101, 
oloetion of, 188, 504, 597. 
noininatnd, 188, 504. 
qualifications, 190, 505. 
ropi'osonting native races, 188, 448, 
504. 

salary, 183, 574. 

Sussion — 
parliament, 211, 
provincial council, 324, 

Shipping board, 155, 

Sinking fund, 157. 

Solioitor-gonoral, 370, 

South Africa Act, 1877, 50. 

South Africa Act, 1900 — 
amendinonts to, 103, 108. 
innovations oftcctcd by, 43, 71, 

' intorprotafcion of, 103. 
iiaburo of constitution under, 71, 
80. 

assing of, GO, 

tatus of the XTniou Act, offoct of, 
03, 101. 

' Statute of Wostminstor, offoct of, 
93, 100. 

South African Roj^ublicj — 
constitution of, 314. 
franchise in, 32. 
judiciary, 33, 34. 

, occupation of — 
in 1877, 330. 
in 1000, 36. 
president of, 32, 
rosolutiouB of Volksraad, 34. 
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>S(>iit:h jUriran H^puhlid — 

Volkrtrarui 

.'lU. 

Horond, ,'l(k 
-NV ortV- Ah'ii'a--- 

utlininiHloi'otl art iutogi-al portion of 

Dnioii, r>l i. r>2il, * 
jultninirtirtitinn of, ( 11 . 1 , 
adniinjHliu(,tiJ'» f»12. 
adviHOry aonta-il, 517; 518. 
((OiniruinifjiiiionHU’ith Union Kovcni- 

t'OiiHtilidion of, 511,515. 
troiu'trt t)f, 521). 
linatKaal wyaU^in, 523, 525, 
fniiKihiHo, '52'!. 

logiHliition of XTnion l^arlinmonfc, 

523, 511. 

logirtlativo a.srtombly, 510. 
hid ini ary, 527, 
lonal govornmoni, 525. . 

Ingal ttyrt tom, 527. 
mandate, lonna of, 511, 513. 
native adininiatration, 532. 
imfAiraliv^uiion, 527. 
proolaniatioiirt of the Union, 523. 
railwayrt, 5i20. 

rortorvatiou of logialafcivo powers, 

520, 

Hovoroignty civor* 515. 
torritoiy raven no fund, 520. 

Sj )veroign ly- 
nx ternal,' 4H3. 

’ interna], 4 HO, H3. 

Ijinitatioiirt to, 93. 

UiiioTi Pari in men I, 83, 93. 

8peTdon’, oliM^tiou of, 215, 217, 572, 

Hpni)nJi from the throne, 213. 

^tatnrt-donornl of Notherlanda, 0, 

Status — , 

oiiaiigo in, 470, 555. 
dovijioiimenfc of, 470. 
early (iolenios, 479. 
nffont of Great War, 483, 603. 
iiquality of, prineiplo of, 479, 566. 
in iutumutiomd law, 461. 

Status of the Union Act, 485. 

S(K) Jnier-impcrlal rdationsUp. 

StaiUH of tlio Union Abt, iol, 485] 

Hoe Index of Blatntes, 

Strikes, 545, 

Supply, 222. 

Svipromacy of tJie loglslaturo— 

British Parliamont, 93, 98, 560. 
foatui’o of Orango Free State con* 
Htitntion, 30. 

in the South Afrit^au -llopiiblio, 

U. 

Uniop' Parliament, 83, 87, 93, 650. 
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Snpronio oliiof — 
governor as — 

' ill Natal, 22-6, 460, 
president af? — 

.(.)r«ngo Free State, 32. 

South Afriea[\ Ropublic, 33. 
Union — 

^govornor.gonoral as, 24, 469, 400. 
powers of, 24, 459, 401, 
Supremo court, soo Cotirt^s, 
Succosaion' — 
law of, 395. 
royal, 500. 

Swnxilnnd, 641. 
adininistratiou, 641. ^ 
advisory council, 641. 
justice, 541. 

TarilTs, 407, 408. 

Taxation — 
companies, 273. 
direct, 273, 281, 
incomes, 150, 276, 
mines, 277. 
natives, 277, 473. 
sources of revenue, 160, 
provincial, 264, 281. 
direct, 273. 

Financial Bolations Acts, 274. 
natives, 277. 

Toaohors, 288. 

Torritorios — 
natives, 634, 601, G05. 
schedule to South Africa Act, 601, 
606. 

Testing power of the courts, 34, 78, 
87, 686. 

Titles, conforring of, 128. 

Town — 

hoards, 291-4. 
councils, 291-4, 

Trade — 

treaties, 497, 408. 
unions, 646. 

Transferred rovonues, 284, 287, 343. 
Transkoian torritorios — 
general council, 463. 

United, 463. 

Transportation board, 409, 411, 
Transvaal — 

governor as supreme chief, 371. 
grant of responsiblo govemment, 37 . 
Seo South African Republic. 

Treaty, see Inter ^imperial relation- 

Trek, the Great, 27. 

Unconstitutional laws, 82, 

UnicHi— 

constitution of, 74, 83, 09. 
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Union (cont .) — 
flnga» i7l. 

Gorman Tr.oaty of Comnumio %vi'fch, 
5e2, G08. _ 

movomont towards, 53. 
nationality, „„„ 

rolntions with provmcos, 200, <270, 
2Sh 

status of, 479, fiOfi. 

^00 Ap2)endix 17 . 

Unions, tmdo, 54fi. 

Unitary form of govorninont, CO, 84, 
9<J, 103. 

Univorsitios, 287. 

Hous^j — 

advantages of, 29. 
control of monoy matters, 14, 16, 
223, 232, 240, 676, 
criticism of, 180, 
elected, 189. 

property qualifications, 13, 20, 29, 
190, 665, 

reform of, in Union, 187, 224, 226, 
/^'See Senate, 

Urban areas — 

Act, 287. 447, 463, 
authorities, 291-4, 463, 

Vacancy — 
in assembly, 200, 
in provincial oxocutivo, 320, 680. 
in senate, 189, 664. 

Validity — 

colonial laws, 98, 666. 
laws of Union Parliament, 83, 86, 
98, 103, 660. 
munioijjnl by-laws, 294, 
provincial ordinances, 91, 268, 262, 
322, 686. 

Van Riobeock — 
council of policy, 3, 4. 
first eoniinanclor of Capo, 4. 
prayer, 6, 326. 

Vehicles — > 
control of, 310, 
tax on, 310. 


V orsui lies Proa ty, 4;.’ 9, -183, 603, 
Vested rights at time of IJjdon, 148, 
600. 

Veto — I 

go vornor-/i;onorn l'in-e()in i( ! i I'ft 

’ on ju’nviiuiial ordiMiuuroH, 209, 
684. 

Africa <ij'tljniuu!(>s, 

622, . 

King’s, 96, 136, 243, 677, 0iJ6. 
Village— * 
covinoils, 29I-4. 

inmmgoinent boards, 201 i, 

Volksraad — 

Natal, 19. 

Orango Froo iState, 20, 
rosoIutionR of, 34. 

South African Ropublic - - 
first, 32. 
second, 36. 

Vote, fioo Iffleciionat Franchise, 

Voters, soo Franchise, 

Wages— 
board, 649, 

regulation of, 646, 649. 

Wago Act, 649, 

War^ 

doolaratiou of, 487, 
neutrality, 481, 484. 

Washington Disarmainont Trealk's,. 
603. 

Water court, 373. 

Vsivit-- 

dc homine libero vxhibendo, 'I2'l, 
661. 

habeas corpus, 424, 551, 

Wrongful arrest, 423, 661, 

Yearly sessions — 
parliament, 211, 603, 
provincial council, 324, 670, 

Zululand— 

added to Natul, 21, 26, 
commissioner for, 26, 
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